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The United Kingdom Constitution Monitoring Group (UKCMG), established in 2020, is made up of
members with practical experience and academic knowledge of the UK constitution. Its formation was
driven in part by concern about declining adherence to constitutional standards and principles in the
UK. Those concerns have been more than amply justified.

Since 2021 the Group has produced biannual reports on constitutional developments in the UK, of
which this is our sixth (we also produced, earlier this year, a pre-election overview). We assess trends
and occurrences against a set of twenty criteria, taken largely from official accounts of standards, rules
and procedures produced by entities such as the UK government. Our focus has been on whether, when
these principles are taken into account, unfolding events or initiatives should give us any cause for
concern.

Unfortunately, the UKCMG has found much reason for apprehension, particularly involving the UK
executive and its intersection with other parts of the political system. Some of the most critical and
controversial matters in UK politics of the last four years (and indeed since 2016) have involved the
constitution. This position is not healthy. A system that is constantly in question cannot function properly.

This report covers the period from 1 July 2023 up to 4 July 2024, the date of the General Election. It
therefore covers the final year of the Conservative government which has now lost office. However, the
points it makes remain relevant. Departures from standards under one administration remain possible
in future. When they inherit practices, policies and laws introduced under their predecessors, ministers
must decide how to respond to them: to continue, modify or fully reverse.

Members of the group participate in a personal capacity, and not as representatives of any other
organisations or institutions with which they are associated.
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Executive summary

This report is the sixth released by the United Kingdom Constitution Monitoring Group. It covers
the 12 months of July 2023 to July 2024 and consequently the last year in office of Prime Minister
Rishi Sunak’s Conservative government. While this period in some ways marked a departure from
the Johnson and Truss administrations in terms of overall governmental stability, we have seen certain
unfortunate trends continue. Such trends appear consistently throughout this report and span the seven
key areas identified by this Group.

Integrity in Public Life

We have repeatedly recorded concerns about shortcomings in the area of integrity in public life, in
particular within the UK executive. This tendency manifested itself during the report period at the
highest of levels including with the Prime Minister and the First Minister of Wales.

In the case of the Prime Minister, the advent of the General Election saw a campaigning period where
dubious assertions were made by representatives of multiple parties. Among the most notable were
claims by Rishi Sunak and others within the Conservative parliamentary party regarding the supposed
consequences for taxation under a Labour government. Conservative representatives insisted the figures
they used were produced by impartial officials. Opposition costings have long been subject to dishonest
or improper interpretation, putting elected officials and civil servants in a compromising position. The
production of such costings should cease.

Across the second half of this report period Wales First Minister Vaughan Gething, elected 21 March
2024, was subject to significant pressure over his acceptance of a campaign donation. His behaviour
and subsequent avoidance of scrutiny had a detrimental effect on the public’s perception of the Senedd,
potentially undermining public confidence in the Welsh Parliament as a whole.

In addition, and though no longer Prime Minister, or even an MP, Boris Johnson was subject to criticism
from the Advisory Committee on Business Appointments (ACOBA).

The inappropriate behaviour of individuals who act as figureheads in public life has been a worryingly
consistent theme across the reports of this Group. It is alarming that such conduct has continued past the
Johnson premiership and across parties. These tendencies are noticed by the public.

Constitutional Change Process

The Safety of Rwanda (Asylum and Immigration) Act 2024 which received royal assent during this report
period has featured across many of this Group’s reports and is the subject of the extensive Appendix
¢ to this report. In this report period the Act was forced through Parliament, setting controversial and
deeply regrettable constitutional precedents. Its passage provided occasion for widespread criticism and
opposition, particularly from within the House of Lords. The Act may well have damaged longstanding
conventions regarding the enactment of constitutional change, and it must be hoped in the future that
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such consequential legislation is subject to far higher standards of process. We must empahsise that to
depart from so many important norms while also overriding reasoned objections is not an acceptable
approach to change of a constitutional nature.

Elections

The 4 July 2024 General Election was the first called since the repeal of the Fixed-term Parliaments Act
2011 by the Dissolution and Calling of Parliament Act 2022. We do not take a position on the particular
merits or otherwise of greater regulation of the electoral cycle. Despite this, we must note the significant
consequences of calling an election with such little notice.

In Wales significant changes were enacted to the conduct of future elections via the passage of the
Senedd Cymru (Members and Elections) Act 2024, which received royal assent on 24 June. The Act
sees the increase in the number of Members of the Senedd from 60 to 96, the adoption of a closed
proportional list system and a decrease in the electoral term from five to four years. While there will
always be debate over electoral systems, it should be noted that the Bill was passed with a two-thirds
majority in line with both legal requirements for such a change, and good constitutional practice.

Legislatures

The move away from fixed-term parliaments and towards the arrangements which were in place pre-
2011, noted above, arguably increases uncertainty within our political system. In that uncertainty issues
may arise. In 2024 this included the loss of a great deal of important parliamentary business which
could not be covered in the parliamentary “wash-up” alongside the rushed passage of much legislation
which required more careful consideration during that period. The loss of such legislation also has
consequences for the devolved legislatures. That legislation agreed by the devolved parliaments, which
are still in session, can be swept off the political agenda raises constitutional process issues.

Ministers and the Civil Service

Collective responsibility is a long-standing constitutional principle, a key aspect of which is that public
statements from ministers must not depart from government policy. During this report period high
profile figures, and most notably Suella Braverman in her role as Home Secretary, departed from the
principle of collective responsibility. While Suella Braverman was ultimately dismissed from her post
by the Prime Minister, repeated interventions on her part placed great strain on the principle of collective
responsibility.

In addition to this we witnessed a continuation in the regrettable existing trend for ministers publicly to
denigrate and undermine the Civil Service. It remains vital that civil servants are able to support, and
work closely with, ministers, and that ministers fulfil their duty under the Ministerial Code to give fair
consideration and due weight to informed and impartial advice from civil servants. The behaviour we
have observed by ministers detracts from the ability of officials to perform these crucial constitutional
roles and is therefore greatly concerning.

The widespread use of WhatsApp in important government decision making processes during the
Covid-19 pandemic and beyond was also of acute concern in the months from July 2023 to July 2024. The
House of Commons Public Administration and Constitutional Affairs made important recommendations
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relating to this and its impact on transparency and lobbying in May 2024, but their recommendations
have yet to be adopted. The Committee identified genuine areas of concern, and its findings merit
serious consideration.

Likewise, the UK and Scottish Covid inquires discovery of the widespread culture of automatically
deleting WhatsApp messages among UK, Scottish and Welsh ministers and top civil servants is a cause
of significant concern for transparency within government and the Civil Service. Such actions have
damaged public trust in government decision making at both the UK and devolved levels.

The territorial constitution

We welcome the reestablishment of a functioning devolved legislature and executive in Northern
Ireland from February 2024. Its prolonged absence has been of significant detriment to the people and
administrative systems of Northern Ireland, with consequences which will continue to effect public
services and their delivery moving forward. Despite this, there are several areas of constitutional concern
relating to Northern Ireland, which are explored in detail in Appendix d.

It must be noted that the UK Government’s deal with the Democratic Unionist Party, expressed in
the “Safeguarding the Union” whitepaper, raises substantial constitutional issues. Safeguarding the
Union contains content suggesting a risk to the UK Government’s commitment to rigorous impartiality,
guaranteed in and even predating the 1998 Agreement. To restore the executive in Northern Ireland by
taking such risks may in turn come to jeopardise the constitutional settlement in Northern Ireland if the
public loses faith that the UK Government remains an impartial actor.

Additionally, and within the space of a few months, two UK Acts of Parliament were disapplied in
Belfast’s High Court. That the Troubles (Legacy and Reconciliation) Act 2023 and the lllegal Migration
Act 2023 have both had sections suggests further Acts may be subject to a similar fate and that there is
a real prospect that there may come a significant divergence in the rights available to individuals within
the United Kingdom.

In December the Outer House of the Court of Session ultimately ruled that the section 35 ruling of the
Secretary of State for Scotland used against the Scottish Government’s Gender Recognition Reform
(Scotland) Bill, and previously discussed by this Group, was within the Secretary’s powers. The Scottish
Government quickly announced it would not appeal the decision bringing this matter to an end. While
taking no position on the merits of the proposed legislation in question, we reiterate that the issuance
of a section 35 order must be viewed as a failure on the part of the UK and Scottish governments to
appropriately handle the legislative process.

Judiciary and the rule of law

This report period saw some concerning developments in the area of the rule of law and the judiciary.
There was substantial consequential infringement by the executive on the judiciary. In particular, the
Safety of Rwanda (Asylum and Immigration) Act 2024 marked a significant effort by the government
to intervene against a ruling of the Supreme Court on a question of fact. That legislation remains in
force, along with its highly concerning aspects. Consequently we must stress that while it is within the
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purview of Parliament to amend the law, a much greater deference must be afforded to the courts on
such questions in the future. We must hope that the Rwanda Act marks a level of infringement that will
not again be attained.

During this report period the Government introduced, then subsequently passed during the “wash-
up” period before the general election, the Post Office (Horizon System) Offences Act. This Act is a
remarkable piece of legislation in which Parliament reversed decisions taken by the courts regarding
individual sentences. While the Bill was opposed in Scotland by the Lord Advocate, the Act was
ultimately passed quickly and with only minor opposition. We emphasise that the precedent set by
Parliament with the passage of this Act is a dangerous one, and one which should have merited far
longer consideration. As with the Rwanda Act, the Post Office Act offers a very real challenge to the
separation of powers in this country.

10
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Integrity in public life

Key principles:

Ministers are accountable, individually or collectively, to their legislatures for the exercise of their
ministerial responsibilities, and for the activities of the publicly-funded bodies within their remits
(see e.g.: Ministerial Code, 2022, paragraph 1.3b). Ministers must provide information that is both
accurate and truthful to their respective legislatures, and should correct unintended errors they make
as soon as possible (see e.g.: Ministerial Code, paragraph 1.3c). Devolved and UK ministers should
be as open as they can in their interactions with legislatures and the public. They should withhold
information only if to do otherwise would compromise the public interest, as set out in freedom of
information legislation and other specific legislation (see e.g.: Ministerial Code, paragraph 1.3d)
(principle 3).

Ministers are under an overarching duty to comply with the law...uphold the administration of justice
and protect the integrity of public life. They are expected to observe the Seven Principles of Public
Life: selflessness, integrity, objectivity, accountability, openness, honesty and leadership. (principle

7).

Public expenditure should be approved only for the purposes authorised by the relevant legislation,
and in accordance with established norms and reasonable expectations (principle 8).

Ministers must ensure that no conflict arises, or could reasonably be perceived to arise, between their
public duties and their private interests, financial or otherwise (principle 9).

fekddk

1. Concerns were raised about fraud and perceptions of corruption against the taxpayer in this
report period. In September 2023, the House of Commons Committee of Public Accounts found that:

Since the beginning of the COVID-19 pandemic, the level of fraud against the taxpayer has
increased fourfold... In light of these significant losses and their effect on public confidence, the
government must show more urgency in tackling fraud and corruption. It has made a start. Over
the past year, the government has established the Public Sector Fraud Authority, invested more
in its counter-fraud function and strengthened its counter-fraud standards.

But tackling fraud cannot be left to counter-fraud technical experts alone; it must be embedded
into the design and delivery of services. Senior officials across government must demonstrate
leadership, set the tone from the top, build in preventative approaches to their operations and
start to give the public the impression that they are serious about fighting fraud. We are concerned

11
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to hear that 27% of public bodies are still clearly under investing in counter fraud and only 6%
can demonstrate that they are achieving the expected value for money from their counter fraud
work.!

2. This Group has highlighted in previous reports issues with the award of government contracts during
the Covid-19 pandemic. The so-called “fast-track” or “VIP Lane” process has damaged trust in
our political institutions. While it is not for this Group to identify specific examples of corruption,
previous claims such as those made by the Good Law Project that fast-track contracts were 80 per cent
more expensive than those contracts using other suppliers less well connected to government ministers,
merit further investigation.?

3. We have repeatedly recorded concerns about shortcomings in the area of integrity, in particular within
the UK executive. This tendency has manifested itself at the highest of levels, including among holders
of the office of Prime Minister. Boris Johnson was removed from this office in the context of the
failure to uphold standards, was subsequently found to have held Parliament in contempt, and
to have behaved improperly in relation to the efforts to investigate his misconduct. Though no
longer Prime Minister or even an MP, he continued to be a source of problems in this report
period. This tendency demonstrates the difficulties that can arise from a single individual not
respecting norms. Early on in the timespan covered, appointments to the House of Lords included
in his controversial resignation honours list came into force. Subsequently Boris Johnson has been a
subject of criticism from the Advisory Committee on Business Appointments (ACOBA).

4. On 2 April 2024, the ACOBA Chair, Lord (Eric) Pickles, wrote to Boris Johnson to inquire about
‘reports you met with (Venezuelan) President Nicolas Maduro, organised by Merlyn Advisors, a hedge
fund management company.” On 19 April, Pickles wrote:

Dear Boris

Thank you for your response on 9 April. I am surprised by your statement that ‘Acoba is fully
aware of all my current contracts and employment obligations.” If that were the case, my last
letter and earlier correspondence would have been unnecessary.

I asked for a comprehensive response to a number of questions about the exact nature of your
relationship with Merlyn Advisors Ltd. It is a matter of some regret that your reply lacked
candour. Consequently, there remains a reasonable concern that you were acting for Merlyn
Advisors in a capacity that would be considered advisory work - which ACOBA would expect
an application for.

That reasonable concern is heightened by your previous ACOBA application to work with

1  House of Commons Committee of Public Accounts, Tackling fraud and corruption against government, Sixty-Ninth
Report of Session 2022-23, (House of Commons, London, 2023), available at: <_https://committees.parliament.uk/
publications/41288/documents/202816/default/ >, last accessed 29 July 2024.

2 The Good Law Project, “VIP Lane Contracts Inflated by £925m”, Good Law Project (11 December 2023), available at:
< https://goodlawproject.org/vip-lane-contracts-inflated-by-925m/ >, last accessed 29 July 2024.
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Merlyn Advisors as an independent contractor, to provide perspectives and insights to a range
of Merlyn Advisors’ domestic and international stakeholders. You withdrew this application
informing ACOBA you would not be taking up this work.

Given the evasive nature of your replies, your failure to answer specific questions put to you,
or provide the context of your relationship with Merlyn Advisors, the Committee has formed

the view that there has been a breach of the government’s Business Appointment Rules (the
Rules)...?

5. Then, on 4 May 2024, on a separate matter, Lord Pickles wrote to Boris Johnson a further time in
relation to his taking up an appointment with the Daily Mail:

As you will be aware, the requirement to seek and abide by ACOBA’s advice is set out clearly
in the Ministerial Code, including specifically that: ‘...Former Ministers must ensure that no
new appointments are announced, or taken up, before the Committee has been able to provide
its advice.’

The announcement of your column in the Daily Mail was a clear and unambiguous breach of
the Rules and the requirements set out in the Ministerial Code - both of which you are familiar
with...*

6.Itisdisappointing that a former Prime Minister, removed following repeated improper behaviour,
should continue to test standards of acceptable conduct. We note that, during the report period,
the National Audit Office expressed reservations about the process leading to the use of public
money to provide legal support to Boris Johnson in the investigation into his misleading of the
House by the House of Commons Privileges Committee. The overview of Cabinet Office accounts
published in December 2023 stated that:

The Department incurred costs in relation to legal services for the duration of the Committee
of Privileges’ inquiry into whether the former Prime Minister, Rt Hon Boris Johnson, misled
Parliament. Following approval by the then Permanent Secretary to Number 10 Downing Street,
the department awarded a contract to a legal firm in August 2022 for a total amount of £129,000
(plus VAT) including disbursements. In December 2022, the Department’s principal accounting
officer approved an increase in the contract value to £222,000 (excluding VAT); in April 2023 to
£245,000 (excluding VAT); and in July 2023 to £265,500 (excluding VAT). The contract end date
was 20 July 2023. At 31 March 2023, the total external legal costs incurred by Cabinet Office in
relation to this matter amounted to around £237,000 (excluding VAT). While the amount is not
quantitatively material, the use of public money in this matter received comments in Parliament
and the media and there has therefore been significant public interest as to whether these costs
are a legitimate use of public money.

3 Advisory Committee on Business Appointments, “Correspondence from ACOBA to Boris Johnson, breach of the Rules
(Merlyn Advisors Ltd)”, (19 April 2024), available at: < https://www.gov.uk/government/publications/johnson-boris-
secretary-of-state-foreign-and-commonwealth-office-acoba/correspondence-from-acoba-to-boris-johnson-breach-of-
the-rules-merlyn-advisors-ltd >, last accessed 13 July 2024.

4 Advisory Committee on Business Appointments, “Correspondance from ACOBA to Boris Johnson, breach of the Rules
(Daily Mail)”, (2 May 2024), available at: < https://www.gov.uk/government/publications/johnson-boris-secretary-
of-state-foreign-and-commonwealth-office-acoba/correspondence-from-acoba-to-boris-johnson-breach-of-the-rules-
daily-mail#:~:text=As%20you%20will%20be%20aware,” >, last accessed 13 July 2024.
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7. The Cabinet Office went on:

* The National Audit Office (NAO) reviewed and concluded that the regularity of
spend was a borderline one and requested that the Department seek a view from
HM Treasury as to whether this expenditure was novel, contentious or repercussive.

» Cabinet Office referred this to HM Treasury, who stated that it was principally for accounting
officers to determine whether spend was novel, contentious or repercussive but HM
Treasury was satisfied with the Cabinet Office’s judgement that this expenditure was not.

* It was the NAQO’s view that the Department’s principal accounting officer should have
approved this expenditure before it was incurred, supported by a formal accounting officer
assessment given its nature, in line with the guidance in Managing Public Money.’

8. Given the inevitably contentious nature of such a decision, this matter should have been referred
to the Accounting Officer, though we also recognise that the Accounting Officer themselves would
be in a pressured situation should they receive such a referral.

9. The promulgation of unreliable information by holders of public office, which was one of the
problems with the behaviour of Boris Johnson, continued during the present report period. For
instance, in April and May 2024, multiple members of the UK administration, including the Prime
Minister, made unsubstantiated claims that their government would increase defence expenditure by
£75 billion.® These tendencies are noticed by the public. The Ipsos MORI Veracity Index, which
measures levels of public trust in different professions, has run every year since 1983. In December
2023, it recorded its lowest ever scores for ministers and politicians generally, with respectively
10 per cent and 9 per cent of British adults saying they trusted them generally to tell the truth.
The highs for the respective groups were 25 per cent (in 2008) and 23 per cent (in 1999). While their
ratings have never been, and probably never will be, particularly high, it is concerning if the conduct
of politicians seems to be undermining public confidence in the system. Ministers and politicians
were the two lowest ranked groups of all those asked about in the survey (of a total of 31), coming below
advertising executives (third from bottom), journalists (fourth), and estate agents (fifth).”

10. Predictably but not acceptably, the problem intensified during the General Election campaign,
with numerous unsubstantiated assertions made by representatives of multiple parties. One of the
most notable involved Conservative claims about the supposed consequences for taxation of a Labour
government, which Conservative representatives insisted were produced by impartial officials. The
assertion received particular attention when advanced repeatedly by Rishi Sunak during a televised
debate with Keir Starmer on 4 June.

11. Shortly after the debate, on 6 June, the Office for Statistics Regulation found that:

» The Conservative party put out a detailed document explaining which policies it had

5 National Audit Office, “Cabinet Office, Departmental Overview 2022-23”, (December 2023), available at: < https://
www.nao.org.uk/wp-content/uploads/2023/12/cabinet-office-departmental-overview-2022-23.pdf >, last accessed 13
July 2024.

6  See: Full Fact, “Defence secretary repeats claim about £75 billion increase in defence spending”, (20 May 2024),
available at: < https://fullfact.org/news/grant-shapps-75-billion/ >, last accessed 29 June 2024.

7  Ipsos, “Trust in politicians reaches its lowest score in 40 years”, (14 December 2023), available at: < https:/www.ipsos.
com/en-uk/ipsos-trust-in-professions-veracity-index-2023 >, last accessed 29 June 2024.
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included, how it interpreted them and how Treasury officials had costed some but not all of
them. Under long-standing practice, officials can be asked to prepare and publish costings
of Opposition policies based on the assumptions of Ministers and their Special Advisors.

*  One claim in the debate was that independent Treasury officials had costed Labour’s
policies, and they amount to a £2,000 tax rise for every working family. The Permanent
Secretary to the Treasury, in_a letter dated 3 June, explained the role that HM Treasury
and the wider Civil Service played in this process. The Permanent Secretary’s letter agreed
with the view that policy costings “derived from other sources or produced by other
organisations should not be presented as having been produced by the Civil Service.”

*  Without reading the full Conservative Party costing document, someone hearing the claim
would have no way of knowing that this is an estimate summed together over four years.
We warned against this practice a few days ago, following its use in presenting prospective
future increases in defence spending.’

12. It is the opinion of this Group that opposition costings have long been subject to dishonest or
improper interpretation, putting elected officials and civil servants in a compromising position.
We believe the time to end the practice of producing them at all has long passed.

13. Disputes about misrepresentation of opponents will always be a feature of general elections.
But ministers should not misrepresent their claims as products of official processes more generally.
By so doing, there is a danger that misleading assertions by multiple actors will take on such a
scale and intensity as to undermine overall public confidence.

14. Across this report period events surrounding Wales First Minister Vaughan Gething, elected
21 March 2024, significantly undermined public confidence in the Senedd as a whole. These
centred around Vaughan Gething’s accepting a donation of £200,000 during his leadership campaign
from a company whose owner has been convicted of serious environmental offences (and is associated
with ongoing environmental disputes). After Vaughan Gething’s election as First Minister, Mr Gething
refused to return the donation. He further refused to call an inquiry into the subject and later enjoyed the
expressed confidence of Keir Starmer over the matter. On 5 June, a Conservative motion expressing no
confidence in him as First Minister was carried in the Senedd by 29 votes to 27. All opposition members
voted for the motion. Two Labour members were absent because of sickness — though they chose not
to vote remotely as they could have done. They were Lee Waters, who had been publicly critical of
Vaughan Gething’s acceptance of the donation, and Hannah Blythyn, sacked as a minister by Vaughan
Gething on 16 May for allegedly leaking an exchange of messages between ministers in 2020 which
appeared to suggest that Vaughan Gething had deleted messages relevant to the Covid Inquiry. Hannah
Blythyn strenuously denied that she was a leaker. Vaughan Gething and Labour loyalists characterised
the Senedd resolution of no confidence as a “political stunt” and he refused to resign. After the period
of this review, he was forced to do so on 16 July after four senior ministers had resigned from his

8  Office for Statistics Regulation, “OSR highlights the importance of transparency in election claims”, (6 June 2024),
available at: < https://osr.statisticsauthority.gov.uk/news/osr-highlights-the-importance-of-transparency-in-election-
claims/ >, last accessed 29 June 2024.
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government. Vaughan Gething’s acceptance of a disproportionately large donation from a single
donor of such standing, and his subsequent failure to resign after the Senedd had passed a motion
of no confidence in him, shows a lack of the integrity expected of a First Minister.

15. During this report period a significant amendment to the Senedd Cymru (Members and Elections)
Bill was tabled by Adam Price MS to criminalise political deception. While the amendment fell, on 2
July 2024, the Welsh Government endorsed the move in principle and pledged to legislate on the matter
by 2026.°

9  Lauren Jones, “Ban on Welsh Politicians Lying to Come in by 2026”, Rayo (3 July 2024), available at: < https://
hellorayo.co.uk/hits-radio/south-wales/news/ban-on-lying-promised-by-2026/ >, last accessed 29 July 2024.
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Constitutional change process

Key principle:

It is essential that the constitutional arrangements of the UK are clear and knowable; that they
should be, wherever possible, subject to robust and impartial enforcement; and that they should
as far as possible command consensus. Constitutional change should take place in a considered
Sfashion and as far as possible on a basis of consensus. The legislative authority of the UK Parliament
should be exercised subject to underlying constitutional principles including those outlined in this
text (principle 1).

skokskosk

16. On 13 November 2023, David Cameron (raised to the Peerage) was appointed as Foreign
Secretary. This decision did not violate any clear rule. However, it served to emphasise a number
of uncertainties about the operation of the constitution. They included a lack of clarity about which
posts it is and is not appropriate for members of the House of Lords, as opposed to members of the
House of Commons, to hold. Moreover, connected to this point, there is a lack of clarity about how it is
possible — when a member of the Lords is responsible for a key policy portfolio such as foreign affairs
— to ensure that there is proper accountability to the Commons, the primary chamber of Parliament. It
should be noted that the recommendations included within the Commons Procedure Committee’s report
on the subject were rejected by the government. '

17. We discuss the Safety of Rwanda (Asylum and Immigration) Act 2024 and its many extremely
negative aspects in the section on the judiciary and the rule of law below. It is notable that this
legislation, which set controversial and deeply regrettable constitutional precedents, was forced
through Parliament regardless of widespread criticism from external commentators and from
within the legislature, including within the House of Lords. To depart from so many important
norms while also overriding reasoned objections to such a course of action is not an acceptable
approach to change of a constitutional nature.

10 House of Commons Procedure Committee, “Commons Scrutiny of Secretaries of State in the House of Lords”, First
report of Session 2023-24, HC 338 (House of Commons, London, 2022), available at: < https://committees.parliament.
uk/publications/43001/documents/213916/default/ >, last accessed 1 August 2024.
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Elections

Key principles:

It is essential that the constitutional arrangements of the UK are clear and knowable; that they
should be, wherever possible, subject to robust and impartial enforcement; and that they should
as far as possible command consensus. Constitutional change should take place in a considered
Sfashion and as far as possible on a basis of consensus. The legislative authority of the UK Parliament
should be exercised subject to underlying constitutional principles including those outlined in this
text (principle 1).

The UK is a representative democracy. The existence of devolved and UK governments is derived
from the broad support of the respective legislatures. The UK House of Commons and the devolved
legislatures in turn derive legitimacy from the free and fair election of their members held at intervals
of no more (except in the most exceptional of circumstances) than four or five years (principle 2).

Ministers are under an overarching duty to comply with the law...uphold the administration of justice
and protect the integrity of public life. They are expected to observe the Seven Principles of Public
Life: selflessness, integrity, objectivity, accountability, openness, honesty and leadership. (principle

7).

Public expenditure should be approved only for the purposes authorised by the relevant legislation,
and in accordance with established norms and reasonable expectations (principle 8).

Ministers must ensure that no conflict arises, or could reasonably be perceived to arise, between their
public duties and their private interests, financial or otherwise (principle 9).

fkdk

18. We have previously recorded our concerns about the introduction of voter ID to Great Britain,
under the Elections Act 2022. The government did not make a satisfactory case that such problems
as it addressed were sufficient to justify the policy and its possible negative consequences for
electoral participation, including among already marginalised social groups. During the present
report period, two further sets of elections: local elections in May, and the General Election in
July, took place, to which this ID rule applied. We await further detailed assessment of the impact in
these instances.

19. The 4 July 2024 General Election was the first called since the repeal of the Fixed-term
Parliaments Act 2011 by the Dissolution and Calling of Parliament Act 2022. We have already
noted the lack of clarity about the norms that apply (or should apply) to a Prime Minister in exercising
their unique ability to request a dissolution from the monarch, and that what might constitute an
abuse is perhaps even less clear than it was before 2011and the Fixed-term Parliaments Act 2011.

20. On 23 May, the day after the date of the General Election was announced, the Sunak Government
announced its intention to ban the prescribing and supply of puberty blockers to children in England,
Wales and Scotland by private prescribers based in the UK, the EEA or Switzerland. The ban was made
via emergency regulations under s.62(3) of the Medicines Act 1968, thereby avoiding the need for the
standard process of consultation with the Commission on Human Medicines, which would have taken
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around five to six months. The regulations were challenged on the basis, inter alia, that the statutory
test for the making of an emergency order (“that it is essential to make the order with immediate effect
to avoid serious danger to health”) had not been met. However, the High Court rejected the challenge,
holding that the decision to make an emergency order was a rational one, given the findings of the Cass
Review, and the risk of patients seeking to circumvent the ban if there were a delay in bringing it into
effect. Outside this report period, the ban will expire three months after coming into effect, but the new
Health Secretary, Wes Streeting, has already stated that he is minded to make it permanent, though
consultation will be required in order to do so.

21. We do not take a position on the merits of greater regulation of the length of the electoral
cycle, or of the particular approach that was employed for the 2011 Act. However, we note that
the manner in which the July election was called served to draw attention to many arguable
weaknesses identified in the less fixed model which the UK followed up to 2011, and moved back
towards in 2022. They included:

* Excessive discretion in the Prime Minister alone, excluding not only Parliament but also
members of their own party and government, which does not necessarily even work to the
advantage of the Prime Minister.

* Periods of uncertainty which create disruption in the field of politics and administration
and for the country more generally.

* The calling of general elections at an arbitrary and inconvenient time, at which it
might be harder for some people to vote.

e The calling of general elections without due notice necessarily means the loss of a
significant amount of important parliamentary business, including primary and
secondary legislation and work by select committees. Regarding primary legislation
these losses included: the Arbitration Bill, the Criminal Justice Bill, the Data Protection
and Digital Information Bill, the Economic Activity of Public Bodies (Overseas Matters)
Bill, the Football Governance Bill, the Litigation Funding Agreements (Enforceability)
Bill, the Offshore Petroleum Licensing Bill, the Renters (Reform) Bill, the Sentencing
Bill and the Tobacco and Vapes Bill. While some of these may eventually be carried
forward by the new government, the quantity of legislation which will no longer advance is
part of a wider set of issues raised by the abrupt calling of the election.

22. One unintended outcome of the uncertainty associated with the timing of a General Election
was that it created a potential opportunity for those who had access to privileged information to
place bets on the chosen date. We do not comment on any specific case. However, it is regrettable
that alleged abuse of this nature occurred and that it subsequently became a disproportionate
focus for public attention during a General Election campaign.

23. We have noted elsewhere in this report problems associated with the promulgation of misleading
claims, including during the General Election campaign. This issue extends beyond UK ministers,
and takes in politicians of multiple parties and other actors. It is difficult to reconcile the competing
public goods of freedom of expression, on the one hand, and the need for voters to be provided
with reliable information to inform their decision, on the other hand. The 2024 General Election
campaign certainly furnished many examples of unreliable assertions being made and circulated,
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to the potential detriment of the making of informed decisions, and of public confidence in the
electoral and political system. For instance, both Labour and the Conservatives made questionable
claims about the number of new hospitals built during the 2019 Parliament;!' while Reform UK
advanced dubious assertions regarding immigration statistics.'?> Misconceptions can also derive from
sources beyond parties, such as comedy stories generated and doctored images originating on satirical
accounts, which become viral and are taken seriously, potentially contrary to their creators’ intentions.'?
All serve to contribute to an environment in which it is harder for a wholly satisfactory electoral
process to take place.

24. On 24 June the Senedd Cymru (Members and Elections) Act 2024 received Royal Assent. The
Actincreased the number of Members of the Senedd to 96 from 60 and ensures that such members
are elected via a closed proportional list system.'* The Act also decreases the electoral term from five
to four years. While aspects of this change have attracted criticism (the increase in the numbers has been
criticised by the Conservatives, while others have criticised the party control inherent in the closed list),
it should be noted that the Bill was passed with a two-thirds majority in the Senedd.'

25. During this report period, as part of the Senedd Cymru (Members and Elections) Bill, an effort was
made by the Welsh government to force political parties to draw-up gender balanced lists of candidates
for Senedd elections. When the Bill was submitted to the Senedd, the presiding officer concluded that
this fell outside the scope of the Welsh Parliament’s powers and this section was ultimately withdrawn
before the Bill became law.'¢

11 Full Fact, “How many of the ‘40 new hospitals’ have been built?”, (27 June 2024), available at: < https:/fullfact.org/
election-2024/streeting-atkins-40-new-hospitals/ >, last accessed 30 June 2024.

12 Full Fact, “ONS figures don’t show 14 million people will arrive in the UK ‘in the next 12 years’”, (19 June 2024),
available at: < https:/fullfact.org/immigration/reform-uk-immigration-projections/ >, last accessed 30 June 2024.

13 See e.g.: Full Fact, “Thousands share edited image of Rishi Sunak on social media”, (29 May 2024), available at: <
https://fullfact.org/online/edited-photo-rishi-sunak-morrisons/ >, last accessed 30 June 2024.

14  The Senedd Cymru (Members and Elections) Act 2024, available at: < https://www.legislation.gov.uk/asc/2024/4/
contents >, last accessed 11 October 2024.

15 Adrian Browne and David Deans, “Plans for more Senedd politicians get go-ahead”, BBC News (8 May 2024), available
at: < https://www.bbc.co.uk/news/articles/cw07kprpg740 >, last accessed 29 July 2024.

16 David Deans, “Politician Gender Quotas not in Senedd Powers — Presiding Officer”, BBC News (11 March 2024),
available at: < https://www.bbc.co.uk/news/uk-wales-politics-68535509 >, last accessed 29 July 2024.
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Legislatures

Key principles:

The UK is a representative democracy. The existence of devolved and UK governments is derived
from the broad support of the respective legislatures (principle 2).

Ministers are accountable, individually or collectively, to their legislatures for the exercise of their
ministerial responsibilities, and for the activities of the publicly-funded bodies within their remits...
Ministers must provide information that is both accurate and truthful to their respective legislatures,
and should correct unintended errors they make as soon as possible...Devolved and UK ministers
should be as open as they can in their interactions with legislatures and the public...(principle 3).

Governments should not use their powers to compromise the ability of legislatures autonomously
to perform the constitutional functions they carry out on behalf of the public, such as holding the
executive to account and making law (principle 4).

At UK level, the House of Commons is rightly acknowledged as in a position of primacy over the
House of Lords. But the House of Lords has a legitimate role in parliamentary processes, including
scrutiny of primary and delegated legislation, and its special interest and expertise in constitutional
matters should be acknowledged (principle 5).

skokskosk

26. The UK Parliament faced a series of ongoing constitutional challenges during the period. They
related to its status as a law-making body; an abrupt interruption to its operation; the information
provided to it by ministers; and its financial accountability role.

27. The passing of the Safety of Rwanda (Asylum and Immigration) Act 2024 involved the application
of considerable pressure to the House of Lords, showing disregard for its reasoned (and widely
shared) objections to this measure, and for the widely held view that it has a role in considering
matters of constitutional implications, of which this legislation was certainly one.

28. We note that, for the first time since 2010, a General Election could take place ahead of the
five-year limit without the consent of the House of Commons. A dissolution means not only that
one Parliament ceases to exist, to be replaced by another. It also has consequences for the final
activity of the Parliament coming to an end. The pre-election wash-up is a standard feature of
the UK constitutional system. It has the effect of leading to somewhat arbitrary decisions about
which measures that Parliament has been processing do and do not pass into law. The move
away from fixed-term parliaments and towards arrangements that existed pre-2011 arguably
increases the arbitrariness and uncertainty surrounding the wash-up. We repeat that much
important parliamentary business (see above) was lost or badly disrupted by the abrupt calling of the
general election, including primary and secondary legislation and the inquiries by select committees.

29. The loss of legislation as the result of the announcement of the general election also had consequences
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for the devolved legislatures. While it seems likely legislation including the Tobacco and Vapes Bill 2024
will eventually progress through Parliament, that this and other such legislation agreed by the devolved
parliaments, which are still in session, can be swept off the political agenda raises constitutional issues.

30. The constitutionally unacceptable practice of ministers making questionable claims to
Parliament continued. For instance, on 8§ May 2024, Rishi Sunak asserted that in the time since he
had become premier, crossings by small boats had lessened by a third. This claim could be sustained if
figures for 2023 were compared to those for 2022 (Rishi Sunak became Prime Minister on 25 October
2022). But the total for the first quarter of 2024 had increased by 43 per cent on the equivalent period
for 2023."

31. In April 2024, the House of Commons Committee of Public Accounts identified areas of poor
financial scrutiny in Parliament’s vital role in ensuring financial oversight of the UK government. The
Committee found “a number of poorly codified procedures to address cases where the sensitivity of
information related to Government expenditure is neither within the remit of the statutory Intelligence
and Security Committee nor suited to conventional committee practice.” '* Beyond this, the Committee
was concerned that no “documents or ad hoc agreements” provided a structure by which there could
be “routine financial scrutiny of highly confidential [defence] matters on behalf of Parliament.” There
are evident risks in the disclosure of matters related to the defence of the realm, but we share the
Committee’s concern regarding a lack of proper financial scrutiny. The Public Accounts Committee’s
findings specifically in relation to the lack of financial oversight surrounding the £1.1 billion used to
support UK Special Forces from 2025 and the limited information presented to Parliament relating to
the 10-year forecast spend of £99.5 billion in relation to the Defence Nuclear Organisation should be
addressed by the new government. The lack of treasury minutes in reply to the Committee’s report,
whether caused by the timing of the general election or not, should also be noted.

32. Problems of this nature undermine the ability of Parliament fully to perform its constitutional
function; we hope that they will receive due attention in the new Parliament.

17 Full Fact, “Small boat arrivals are higher so far this year compared to 2023”, (9 May 2024), available at: < https://
fullfact.org/immigration/small-boat-crossings-q1-2024/ >, last accessed 13 July 2024.

18 House of Commons Committee of Public Accounts, Scrutiny of sound financial practice across government, Twenty-
Fifth Report of Session 2023-24, HC 673 (House of Commons, London, 2024), available at: < https://committees.
parliament.uk/publications/44134/documents/2 18930/default/ >, last accessed 13 July 2024.
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Ministers and the Civil Service

Key principles:

It is essential that the constitutional arrangements of the UK are clear and knowable; that they
should be, wherever possible, subject to robust and impartial enforcement (principle 1).

Ministers are accountable, individually or collectively, to their legislatures for the exercise of their
ministerial responsibilities, and for the activities of the publicly-funded bodies within their remits
(principle 3).

Civil servants are accountable to ministers, who in turn are accountable to Parliament /Civil
Service Code, 2015]. There are limited exceptions to this general principle, including the role of
specific officials (Accounting Officers or, in Scotland, Accountable Officers), who at UK level are
personally responsible to the House of Commons Committee of Public Accounts for keeping proper
accounts; for the avoidance of waste and extravagance; and for the efficient and effective use
of resources /Ministerial Code, paragraph 5.3]. Similar exceptions apply at devolved level, with
officials accountable for financial management to devolved legislatures (principle 6).

Ministers...are expected to observe the Seven Principles of Public Life: selflessness, integrity,
objectivity, accountability, openness, honesty and leadership (principle 7).

Civil servants, with the exceptions of ‘special advisers’ and certain others, must be recruited on merit
on the basis of fair and open competition. They should be promoted on merit usually following a
competitive process. They must be required to carry out their duties with integrity and honesty, and
objectivity and impartiality. They must serve the government to the best of their ability in a way which
maintains political impartiality, and act in a way that deserves and retains the confidence of ministers
in the government of the day, while ensuring they will be able to establish the same relationship with
those they may be required to serve in a future government (principle 10).

[UK] Ministers must uphold the political impartiality of the Civil Service, and not ask civil
servants to act in any way which would conflict with the Civil Service Code and the requirements
of the Constitutional Reform and Governance Act 2010 [Ministerial Code, paragraph 5.1j]. [UK]
Ministers have a duty to give fair consideration and due weight to informed and impartial advice
from civil servants, as well as to other considerations and advice in reaching policy decisions,
and should have regard to the Principles of Scientific Advice to Government /Ministerial Code,
paragraph 5.2]. These principles extend to devolved ministers also (principle 11).

fkdk

33. An important and long-established principle applying to the operation of the UK executive is that of
collective responsibility. A key aspect of this tenet is that someone who wants to make public statements
that depart from agreed policy cannot do so while holding a ministerial post. During the report period,
this rule was placed under serious strain, in particular as a consequence of public pronouncements by
Suella Braverman as Home Secretary. During 2023, Suella Braverman made a series of statements
that appeared to depart from the collective responsibility principle, on matters including homelessness
and multiculturalism. The final such intervention from Suella Braverman, in November 2023, was
doubly challenging. Not only did it appear to represent a further departure from the rules applying to
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such statements; its content entailed the secretary of state with ministerial responsibility for the police
seeming to question its integrity in its approach to the handling of public protests, and applying public
political pressure to it. Rishi Sunak eventually removed her from her post on 13 November, but only after
repeated apparent transgressions, and following a significant delay following the final such infraction.
That Mrs Braverman felt able to behave in this way without needing to resign is itself concerning.
Collective responsibility is a central component of the UK constitution as traditionally understood. A
failure on the part of ministers to adhere to it, and of prime ministers rigorously to enforce it, therefore
creates uncertainty around the operation of the system.

34. A worrying tendency we have previously highlighted is that of ministers to make public
statements with the potential to undermine the Civil Service. On 15 May 2024, Esther McVey,
Minister without Portfolio in the Cabinet Office, informally known as ‘minister for common sense’,
continued this unwelcome practice when making a speech to the Centre for Policy Studies in which she
stated that:

we need to stop the inappropriate backdoor politicisation of the civil service...We have too often
seen them distracted by fashionable hobbyhorses, especially when it comes to issues like equality
and diversity. People want the public servants to be getting on with the job of making their lives
better, not engaging in endless internal discussions about ideology and I’m not prepared to see
pointless job creation schemes for the politically correct."

35. Fortunately, the day after this speech, the commitment was rolled back by the Prime Minister’s
spokesperson who suggested the guidance would not be “proscriptive”. As was argued at the time by
the assistant general secretary of the FDA Lucille Thirlby, though, civil servants do not work to ‘impose
their own political ideology’ onto the state.?” That a minister should focus so much on such a matter
suggests ministerial overreach and a lack of sense of proportion. It may also reflect the deteriorating
trust across this report period and beyond between politicians and civil servants.

36. If the Civil Service is to sustain its values and more generally those expected of government,
it is vital that officials feel able to draw attention to wrongdoing where it occurs. The House of
Commons Committee of Public Accounts found in May that:

Whistleblowing is a valuable part of good government and it requires consistent policies across
the civil service and a culture that supports it. A 2022 survey found that only around half (52%)
of civil servants think that it is safe to challenge the way things are done, so it is clear that the
civil service has more to do to promote a culture supportive to whistleblowing. A cultural change
is needed to raise awareness and provide assurance on whistleblowing processes and create a
‘speak up’ environment. ..

the Cabinet Office is still missing key metrics and lacks assurance over the completeness and
consistency of data being reported by departments. There continues to be a lack of cross-
government leadership on whistleblowing which has resulted in varying approaches across

19 David Maddox, “Esther McVey announces civil service rainbow lanyard ban in new Tory culture war”, Independent,
(15 May 2024) < https://www.independent.co.uk/news/uk/politics/culture-war-rainbow-lanyard-ban-estger-
mevey-b2544061.html > last accessed 26 June 2024.

20 The FDA, Press Release (13 May 2024), available at: < https://www.fda.org.uk/home/Newsandmedia/News/Esther-
McVeys-speech-was-a-tick-list-of-culture-war-talking-points-says-FDA.aspx >, last accessed 1 August 2024.
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departments. The Cabinet Office currently provides support in the form of guidance, policies
and training, but it could do more to lead on identifying improvements. This could be achieved
by performing analysis on central data to deepen its understanding of the concerns raised and
share these insights across the civil service. There is also a lack of joined up thinking across the
civil service when it comes to sharing good practice on whistleblowing.?!

37. The House of Commons Public Administration and Constitutional Affairs Committee made
recommendations regarding the regulation of lobbying in May 2024 that have implications for the
operation of the UK executive. Having considered the effectiveness of the Act, it also found that:

Transparency of lobbying is...dependent not only on the Act but on the Government’s
transparency releases. We found significant concerns about these. Because they are published in
arrears, the information contained in them can be months old. Furthermore, they include only
the most senior officials in each department. Neither are Special Advisers’ meetings included
in the releases. And they exclude contact with lobbyists via ‘Non-Corporate Communication
Channels’ such as WhatsApp. Moreover, despite their limited scope, they are frequently late,
have missing information, and often include too little information to be useful. The information
is also widely dispersed, with each department publishing its own releases making it hard to
establish an overall picture of lobbying activity.

38. The committee therefore recommended:

more frequent and more comprehensive releases. They should be published monthly rather
than quarterly and include a greater range of officials and Special Advisers. Contact made via
WhatsApp and other instant messaging platforms should be included. And a named official
should become accountable for the timeliness and quality of releases.

39. On the specific subject of WhatsApp and similar services, about which we have previously noted
concern, the Committee stated that:

If WhatsApp and other Non-Corporate Communication Channels (“NCCCs”) are to be used in
government and, in particular, if they are to be used to communicate with third parties, then they
should be subject to the same disclosure regime as other forms of contact. Where exchanges by
means of NCCCs are in place of a face-to-face meeting or prompt significant consideration in
government, they warrant inclusion in the government transparency releases. If an appropriate
transparency regime cannot be found that can command public confidence, which we consider
the current arrangements do not, the use of any NCCCs should be blocked on official devices.?

40. The Committee identified genuine areas of concern, and its findings merit serious consideration.
Itis vital that government is, and is perceived as being, free from inappropriate external influence.
Furthermore, new methods of communication should be incorporated in ways that preserve
key standards. If this cannot be achieved with messaging applications, then their use should be

21

22

House of Commons Committee of Public Accounts, Investigation into whistleblowing in the civil service, Thirty-Sixth
Report of Session 2023-24, (House of Commons, London, 2024), available at: < https://committees.parliament.uk/
publications/45073/documents/223701/default/ >, last accessed 15 August 2024.

House of Commons Public Administration and Constitutional Affairs Committee, Lobbying and Influence: post-
legislative scrutiny of the Lobbying Act 2014 and related matters, Fourth Report of Session 2023-24 (House of Commons,
London, 2024), pp.4; 15. Available at: < https://committees.parliament.uk/publications/44541/documents/221331/
default/ >, last accessed 12 September 2024..
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prohibited. Furthermore, decision making by WhatsApp or similar devices also leads to confusion
about whether a decision has been taken and by whom. It is, therefore, potentially damaging to
efficiency and effectiveness, as well as to public trust.

41. Across this report period there were also numerous instances in the UK and Scottish and Covid
inquiries reported where individuals used WhatsApp in important government decision making
processes during the Covid-19 pandemic.? These individuals then deleted, either manually or as part of
an automatic function, their messages. The inability of the inquiries to retrieve such important evidence
is concerning, and the decision by ministers and civil servants to make these decisions via WhatsApp
and then to delete messages from the platform has damaged public trust in government decision making
at both the UK and devolved levels. We will cover the reports of these inquiries in greater detail at a
future date.

42. General elections are a sensitive time for the Civil Service. As was discussed above, this election was
mired by the repeated use by Prime Minister Rishi Sunak of opposition costings in an effort to discredit
Labour’s spending plans. As a result of this, James Bowler, Permanent Secretary to the Treasury, was
compelled to write to Darren Jones to clarify that:

when costing the policies of opposition parties HM Treasury and the wider Civil Service follow
established guidance set out in the directory of the Civil Service guidance. As per this guidance,
the costing produced by HM Treasury and the wider civil service are published on the gov.uk
website. As you will expect, civil servants were not involved in the production or presentation of
the Conservative Party’s document ‘Labour’s Tax Rises’ or in the calculation of the total figure
used.

In your letter you highlight that the £38bn figure used in the Conservative Party’s publication
includes costs beyond those provided by the civil service and published online by HM Treasury.

I agree that any costings derived from other sources or produced by other organisations should
not be presented as having been produced by the Civil Service.

I have reminded Ministers and advisers that this should be the case...*

43. The continuing controversy over costings of Labour policies utilised by the Conservative Party left
officials in an awkward position, prompting Dave Penman, General Secretary of the FDA, to write to
the Prime Minister (and to the Leader of the Opposition in similar terms) on 7 June:

23 While there is no specific Welsh Covid Inquiry, for which the Welsh Government has been criticised, various figures
have also been criticised over their use of WhatsApp. For Covid inquiries and WhatsApp, see: Peter Walker, “Rishi
Sunak tells Covid inquiry he was not told to save WhatsApp messages”, The Guardian (11 December 2023), available
at: < https://www.theguardian.com/uk-news/2023/dec/11/rishi-sunak-tells-covid-inquiry-he-was-not-told-to-save-
whatsapp-messages >, last accessed 1 August 2024;

Oliver Slow “Covid inquiry taking FM’s text row ‘very seriously’”, BBC News (30 May 2024), available at; < https://
www.bbe.co.uk/news/articles/cqvvw5pevdlo >, last accessed 1 August 2024;

“Covid Inquiry: Chief medic told staff to delete WhatsApps every day”, BBC News (22 January 2024), available
at: < https://www.bbc.co.uk/news/uk-scotland-68054422 >, last accessed 1 August 2024; “UK Covid inquiry: Nicola
Sturgeon’s WhatsApp messages ‘all deleted’”, BBC News (19 January 2024), available at: < https://www.bbc.co.uk/
news/uk-scotland-68032233 >, last accessed 1 August 2024.

24 “Treasury letter on Tory tax claim in full”, BBC News (5 June 2024), available at: < https://www.bbc.co.uk/news/
articles/cd1122q14dxo >, last accessed 13 July 2024.
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Opposition costings

I am writing following the events of the last few days and the claims made by yourself and
ministers regarding the costing of opposition policies by “independent civil servants”. Firstly,
the civil service, as you well know, is not independent, it loyally serves the government of the
day. This is clearly demonstrated by this very process of opposition costings. Ministers and
advisers determine the factors they wish civil servants to calculate, and then civil servants act
on these instructions. Secondly, as was articulated by James Bowler, the Permanent Secretary
to the Treasury, in his letter to Darren Jones, Shadow Chief Secretary to the Treasury, the day
before your televised debate, the presentation of the figures contained in the Conservative Party
document as having been calculated by civil servants was factually wrong and that no civil
servants were involved in its production. The document itself contained additional data, collated
by the party from a variety of sources and not just the opposition costings provided by the civil
service.

The presentation of these figures by you and your ministers as having been produced by
“independent civil servants” was a deliberate misrepresentation to add a veneer of credibility
to the document. This is not only factually inaccurate, but has had the effect of dragging the
civil service in to a party political row in the midst of a general election. What is even more
disappointing is that it was done in the knowledge that concerns had already been raised about
how this data was being presented by the Conservative Party from The Permanent Secretary to
the Treasury. Ministers have an obligation under the Ministerial Code to “uphold the political
impartiality of the civil service”. As Prime Minister and sole arbiter of the code, your leadership
on this issue is crucial. You are also the Minister for the Civil Service and your civil servants,
who have served you and your predecessors with loyalty and commitment, frankly deserve
better.

The process of opposition costings almost inevitably leads to the scenario we have just witnessed,
with claim and counter claim from government and opposition. It has been condemned by a
number of commentators, including a former Cabinet Secretary and permanent secretaries who
recognise that the process undermines the impartiality of the civil service at a crucial time when
they may be asked to serve a new government within a matter of weeks. When you became
Prime Minister you said you wanted to lead a government of integrity. I would urge you now
to reflect on that for the remainder of the election period and ensure there is clear separation
between the actions of the Conservative Party and the actions of the government and the civil
service. [ would also hope that the events of the last few days demonstrate to you that this entire
process should now be abandoned and, if you form the next government after the election, you
will agree to end the use of civil servants to cost the policies of opposition parties for all future
elections. I am also writing to Keir Starmer, the leader of the Labour Party, to seek the same
commitment from him.?

44. Ministers should have careful regard to the need to maintain Civil Service impartiality,
including and especially during election campaigns.

25 Dave Penman, “Dave Penman to Rishi Sunak™, (7 June 2024), available at: < https://www.fda.org.uk/home/
Newsandmedia/News/Its-time-to-end-civil-service-opposition-costings.aspx >, last accessed, 10 August 2024.

27


https://www.fda.org.uk/home/Newsandmedia/News/Its-time-to-end-civil-service-opposition-costings.aspx
https://www.fda.org.uk/home/Newsandmedia/News/Its-time-to-end-civil-service-opposition-costings.aspx

The Constitution in Review: Sixth Report from the United Kingdom Constitution Monitoring Group

The territorial constitution

Key principles:

The devolved institutions of Wales and Scotland are ‘permanent’ parts of the United Kingdom
constitution...The devolved institutions of Northern Ireland are also constitutional fixtures; subject
to the proviso that Northern Ireland can, after approval via a referendum, leave the UK (once the UK
Parliament has legislated to this effect) and join the Republic of Ireland. The UK government has
previously conceded the principle that Scotland could become independent from the UK subject to a
referendum (principle 13).

The devolved institutions have the right to legislative and executive autonomy in their respective
spheres of operation. [T\he UK government will proceed in accordance with the convention that
the UK Parliament would not normally legislate with regard to devolved matters except with the
agreement of the devolved legislature...The devolved institutions have a proper interest in decisions
taken at UK level that impact upon them, and over international agreements entered into by the UK
when their implementation would fall within devolved competence (principle 15).

Appropriate structures, regulations and practices should exist to ensure that the principles...above
are fully realised. They should allow in particular for liaison, coordination and genuine co-decision-
making between devolved and UK executives; and between devolved and UK legislatures (principle
16).

fkdk

45. We welcome the reestablishment of a fully-functioning devolved legislature and executive in
Northern Ireland in February 2024. We note that it followed a prolonged (two year) and increasingly
impactful period of its being non-operational. It is surely non-coincidental that the restoration of the
institutions followed the largest public sector strike in Northern Ireland (January 2024). Consequences
of the absence of devolved government in Northern Ireland included officials being tasked with
implementing severe budgetary cuts with lasting detrimental impacts on public services and society,”® a
raft of legislation remaining unimplemented,*’ and rising expectations of Irish unification among the NI
public.?® The decision of the Democratic Unionist Party to end its veto of the Executive and Assembly
followed the Safeguarding the Union deal that it negotiated with the UK Government.?* In the course of
securing this return, the UK government has further endangered its commitment, required by the 1998

26 Jim Dunton, “NICS unpacks impact of power-vacuum budget cuts”, Civil Service World (5 May 2023), available at:
< https://www.civilserviceworld.com/professions/article/northern-ireland-civil-service-head-impact-power-vacuum-
budget-cuts>, last accessed 26 July 2024.

27 Andrew Madden, “The 39 key decisions awaiting Stormont approval amid DUP boycott”, Belfast Telegraph (31
January 2023), available at: < https://www.belfasttelegraph.co.uk/news/politics/the-39-key-decisions-awaiting-
stormont-approval-amid-dup-boycott/5396078 14.htmI>, last accessed 26 July 2024.

28 Katy Hayward and Ben Rosher, “Research update: Political identities and aspirations in Northern Ireland”, ARK (June
2024), available at: < https://www.ark.ac.uk/ARK/sites/default/files/2024-06/update155.pdf>, last accessed 26 July
2024.

29 Northern Ireland Office, “Safeguarding the Union”, (31 January 2024), available at: < https://www.gov.uk/government/
publications/safeguarding-the-union >, last accessed 17 July 2024.

28


https://www.civilserviceworld.com/professions/article/northern-ireland-civil-service-head-impact-power-vacuum-budget-cuts
https://www.civilserviceworld.com/professions/article/northern-ireland-civil-service-head-impact-power-vacuum-budget-cuts
https://www.belfasttelegraph.co.uk/news/politics/the-39-key-decisions-awaiting-stormont-approval-amid-dup-boycott/539607814.html
https://www.belfasttelegraph.co.uk/news/politics/the-39-key-decisions-awaiting-stormont-approval-amid-dup-boycott/539607814.html
https://www.ark.ac.uk/ARK/sites/default/files/2024-06/update155.pdf
https://www.gov.uk/government/publications/safeguarding-the-union
https://www.gov.uk/government/publications/safeguarding-the-union

The Constitution in Review: Sixth Report from the United Kingdom Constitution Monitoring Group

Agreement, to ‘rigorous impartiality’ with regard to unionist and nationalist traditions within Northern
Ireland. It has done so both by avowedly privileging the Democratic Unionist Party and its priorities,
and in statements contained in official publications.*

46. It should be noted that, within the space of a few months, substantial portions of two UK Acts of
Parliament were disapplied by a domestic court. The High Court in Belfast ruled in February 2024
and May 2024 that the Northern Ireland Troubles (Legacy and Reconciliation) Act, 2023 and the
lllegal Migration Act (2023) breached human rights and were unlawful in Northern Ireland. In both
cases, the Protocol on Ireland/Northern Ireland (now known as the Windsor Framework) was critically
important. Article 2 of the Windsor Framework commits the Government to non-diminution of rights
and safeguards that are enshrined in the 1998 Agreement, including the ECHR. Both judgements have
been appealed by the UK Government.

47. On 18 January the Independent Commission on the Constitutional Future of Wales published its
final report.’! The commission contemplated three possible constitutional futures (enhanced devolution;
a federal UK and independence for Wales) and assessed the merits and demerits of each. It also made
ten recommendations to strengthen Welsh democracy and to protect Wales’s devolution settlement,
including improving inter-governmental relations and strengthening the Sewel convention. The Welsh
Government accepted the commission’s conclusions in March 2024, however many of the Commission’s
recommendations are in the hands of Westminster.?> While the last UK Government was opposed to
the Commission, it remains to be seen whether these recommendations will be adopted by the new
administration.*

48. This Group has previously written on the UK Government’s use of a Section 35 order in response to
the Scottish Government’s Gender Recognition Reform (Scotland) Bill.** While we do not take a position
on the content of the Bill itself, we have previously been critical of the unprecedented use of such an
order, itself indicative of the breakdown in relationship between the UK and Scottish governments and
institutions of governance. In December the Outer House of the Court of Session ruled that the Section
35 ruling was within the powers of the Secretary of State for Scotland.*> On 20 December, the Scottish
Government announced they would not appeal the decision, apparently bringing the matter to an end.*
While it may be within the competence of the Secretary of State for Scotland to issue a Section 35

30 Katy Hayward, “Rigorous impartiality: What has been breached in the quest for a DUP deal and why the British will
regret it”, The Constitution Society Blog (7 February 2024), available at: <https://consoc.org.uk/rigorous-impartiality-
safeguarding-the-union/ >, last accessed 30 June 2024.

31 Independent Commission on the Constitutional Future of Wales, Final Report (17 January 2024), available at: <
https://www.gov.wales/sites/default/files/publications/2024-07/independent-commission-on-the-constitutional-future-
of-wales-final-report.pdf >, last accessed 1 August 2024.

32  The Welsh Governments response to the final report of The Independent Commission on the Constitutional Future
of Wales (12 March 2024), available at: < https://www.gov.wales/sites/default/files/publications/2024-03/welsh-
government-response-to-the-final-report-of-the-iccf.pdf >, last accessed 1 August 2024.

33 HCHansard for 13 March 2024, available at: <https://hansard.parliament.uk/commons/2024-03-13/debates/04C36A86-
16D9-4005-A6FD-5DAB78E37BF6/IndependentCommissionOnTheConstitutionalFutureOfWales >, last accessed 1
August 2024.

34 See UKCMG, Report 5, Appendix f.

35 Petition by the Scottish Ministers for judicial review of the Gender Recognition Reform (Scotland Bill) (Prohibition
on submission for Royal Assent) Order 2023 P318/23 [2023] CSOH 89, available at: < https://www.scotcourts.gov.
uk/media/lkkdOt1r/court-of-session-petition-by-the-scottish-ministers-for-judicial-review-of-the-gender-recognition-
reform-scotland-bill-prohibition-on-submission-for-royal-assent-order-2023-made-and-laid-before-the-uk-parl.pdf >,
last accessed 1 August 2024,

36 Cabinet Secretary for Social Justice, “Section 35 Order Judicial Review: Scottish Government response”, (20
December 2023), available at: < https://www.gov.scot/publications/scottish-government-response-section-35-order-
judicial-review/ >, last accessed 10 September 2024.
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order, we maintain that it is not a desirable action from a constitutional standpoint. The escalation of the
situation by both governments has been regrettable. The proper functioning of the devolution settlement
demands genuine cooperation. We hope that inter-governmental relationships can be repaired such that
this situation does not occur again in the future.
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Judiciary and the rule of law

Key principles:

Ministers are under an overarching duty to comply with the law, including international law and treaty
obligations, uphold the administration of justice and protect the integrity of public life (principle 7).

Ministerial powers should normally be specified in primary rather than secondary legislation.
Such powers are subject to limits and constraints; they should be exercised...only for the purposes
authorised by the relevant legislation, and in accordance with established norms and reasonable
expectation. The exercise of ministerial powers should only exceptionally be immune from challenge
in the courts (principle 8).

The judiciary is independent of both the government of the day and Parliament...Civil servants,
ministers and, in particular, the Lord Chancellor are under a duty to uphold the continued
independence of the judiciary, and must not seek to influence particular judicial decisions (principle
17).

The courts scrutinise the manner in which ministers’ powers are exercised. The main route is through
the mechanism of judicial review, which enables the actions of a minister to be challenged on the
basis that he or she did not have the power to act in such a way (including on human rights grounds);
that the action was unreasonable; or that the power was exercised in a procedurally unfair way
[Cabinet Manual, paragraph 3.39]. The devolution statutes impose additional constraints on the
competence of devolved ministers (principle 18).

The activities described in 17 and 18 must be recognised as central to the maintenance of the rule of
law. All institutions and office holders dealt with in these principles are required to promote the rule
of law. It encompasses concepts including the law being clear and possible to know; access to the law;
equality before the law; governors and governed alike being subject to the law; impartiality in the
application of the law; adherence to international law; and the protection of human rights (principle
19).

fkdk

49. The manner in which the government developed, advocated and implemented its plan to
deport refuges to Rwanda, culminating in the Safety of Rwanda (Asylum and Immigration) Act
2024, has highlighted many of the concerns we have raised regarding the UK constitution in
successive reports, including but not confined to the judiciary and the rule of law. The findings of
two parliamentary committees emphasise how objectionable this law is. They are cited at length
because of the seriousness and breadth of the issues involved.

50. The House of Lords Select Committee on the Constitution found the bill to be “constitutionally
inappropriate because it provides a potential precedent in which legislation could be used to effectively
reverse factual conclusions, jeopardising the rule of law as well as the separation of powers”. The
Committee considered that Clause 2 of the Bill should give cause for the House “consider whether
these restrictions are constitutionally appropriate”. Issues existed also with Clauses 1(2)(b) and 2(1)
which gave rise to “constitutional consequences for the rule of law were the UK to be found to have
acted in breach of Convention rights”. The sweeping disapplication of the Human Rights Act in clause

31



The Constitution in Review: Sixth Report from the United Kingdom Constitution Monitoring Group

three is also of grave constitutional concern in terms of its rule of law implications. The committee
further found that “the assertion in the Government’s ECHR memorandum that the Bill can be applied
in a manner compatible with Convention rights is optimistic”. It consequently recommended ‘“the
Government provides guidance to decisionmakers, subject to parliamentary scrutiny, on how the Bill is
to be implemented compatibly with Convention rights”. The Bill led the committee to:

reiterate that respect for the rule of law requires respect for international law. Legislation that
undermines the UK’s international law obligations threatens the rule of law. We invite the House
to consider the consequences should the enactment of this Bill in its current form breach the
UK’s international obligations

We reiterate that where domestic and international law diverge, the duty reflected in the Ministerial
Code to comply with international law remains. There would be significant consequences for the
rule of law were ministers to determine that the UK was not to abide by an interim measure of the
European Court of Human Rights in circumstances which placed them in breach of international
law. We consider that clause 5 raises serious constitutional concerns. ..

It is conceivable that a person may bring legal proceedings in the UK to compel a minister to
adhere to an interim measure of the European Court of Human Rights on the basis that failure
to do so would breach the obligation in the Constitutional Reform Act 2005 to uphold the
independence of the judiciary. Given the impact of clause 5 on the independence of the judiciary,
we consider this raises serious constitutional concerns...*’

51. In its commentary on the Safety of Rwanda Bill, the parliamentary Joint Committee on Human
Rights found that:

The principle that individuals cannot be removed from a country to face a real risk of persecution,
torture, inhuman or degrading treatment or death is a core principle of international law, to which
the UK has committed itself on numerous occasions over the past 70 years...

We have heard different views on whether the new treaty with Rwanda meets the Supreme
Court’s conclusions as to the country’s safety...we note that the House of Lords International
Agreements Committee has reported on the need for further steps to be taken to establish a
system for ensuring that removal contrary to this obligation does not occur. Particularly given
the clear conclusions of the Supreme Court, it remains unclear whether compliance with the
treaty can be guaranteed in practice...

We have considered the Government’s evidence that Rwanda is now safe, but have also heard
from witnesses and bodies including the UNHCR that Rwanda remains unsafe, or at least that

37 House of Lords Select Committee on the Constitution, Safety of Rwanda (Asylum and Immigration) Bill, Third
Report of Session 2023-24, HL 63, (House of Lords, London, 2024), available at: < https://committees.parliament.uk/
publications/43291/documents/2 15532 /default/ >, last accessed 10 September 2024.
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there is not enough evidence available at this point to be sure of its safety. Overall, we cannot
be clear that the position reached on Rwanda’s safety by the country’s most senior court is no
longer correct...

The overwhelming majority of the evidence we received supported the view that by denying
access to a court to challenge the safety of Rwanda the Bill is not compatible with the UK’s
international obligations, most obviously Article 13 ECHR — the right to an effective remedy...

We have heard serious concerns raised about the compatibility of the Bill with the Windsor
Framework and the Belfast (Good Friday) Agreement, which guarantee human rights in Northern
Ireland. The Government has not adequately explained why it considers those concerns are not
merited. The Government should provide a full explanation of why it considers the Bill to be
consistent with the Windsor Framework and Good Friday Agreement before the Bill reaches
Report stage in the House of Lords...

The UK has a reputation for respect for human rights and the rule of law, of which we should
be proud. Legislation that seeks to disapply or fails to respect international law risks damaging
that reputation and encouraging other states who are less respectful of the international legal
order...*

52. Since the end of the present report period, the new government has announced that it has
dropped the policy of sending refugees to Rwanda. However, the relevant legislation remains in
force, along with its highly concerning aspects. We stress that while it is within the purview of
Parliament to amend the law, the courts should not be fettered in their role of determining the
facts when applying the law. Further commentary on the Rwanda plan is available in Appendix c of
this report.

53. In February the High Court of Justice in Northern Ireland ruled in Dillon and Others v Secretary
of State of State for Northern Ireland that large sections of the Northern Ireland Troubles (Legacy and
Reconciliation) Act should be disapplied in Northern Ireland as the Act was inconsistent with obligations
under the Human Rights Act, the Windsor Framework and common law. The ruling and its implications
are discussed in greater length in Appendix d of this report, but it must be stressed that the forcing-
through of the Legacy Act in spite of opposition across Northern Ireland and the wider UK was an
example of poor constitutional process. It is to be welcomed that the Act will be disapplied, though the
issue of possible rights divergence between Northern Ireland and the rest of the UK remains of concern.

54. During this report period the Government introduced, then subsequently passed during the
“wash-up” period before the general election, the Post Office (Horizon System) Offences Act.* The
Post Office Offences Act is a remarkable piece of legislation through which Parliament has reversed
decisions taken by the courts with regard to individual sentences. In Scotland, the Bill was explicitly
opposed by the Lord Advocate, and many expressed concerns about the precedent the Bill might set.
While action was required on the issue, it is extremely concerning that this Act was passed so
quickly, without proper scrutiny or time for consideration, or proceeding in accordance with

38 Joint Committee on Human Rights, Safety of Rwanda (Asylum and Immigration) Bill, Second Report of Session
2023-24, HC 435, HL 62, (House of Commons/House of Lords, London, 2024), available at: < https://committees.
parliament.uk/publications/43292/documents/215535/default/>, last accessed 10 September 2024.

39 Post Office (Horizon System) Offences Act 2024, available at: < https://www.legislation.gov.uk/ukpga/2024/14 >, last
accessed 1 August 2024.
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the established principle that it is for the courts, not the legislature, to consider and determine
whether convictions should be set aside. The Act poses very real issues for the separation
of powers in this country, and we must hope it does not anticipate further similar legislation.
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Appendix a: UK Constitution Monitoring Group statement of
principles

The list of items that follows is neither exhaustive nor final. It is potentially subject to subsequent
refinement, expansion, or addition. Where appropriate, we have drawn directly on the texts of laws and
official documents in the public domain (using italics). In other instances, we have used our own words
(unitalicised). Sources are indicated. We recognise that these principles can be applied in a variety of
different ways. Some of them could legitimately change; but any such alterations should be carried out
in accordance with item 1 of the list. As a whole they are intended to provide significant reference points
against which to assess key developments significant to the UK constitution.

Nature of UK constitution, and constitutional change

1. It is essential that the constitutional arrangements of the UK are clear and knowable; that they
should be, wherever possible, subject to robust and impartial enforcement; and that they should as
far as possible command consensus. Constitutional change should take place in a considered fashion
and as far as possible on a basis of consensus. The legislative authority of the UK Parliament should
be exercised subject to underlying constitutional principles including those outlined in this text.

Representative democracy

2. The UK is a representative democracy. The existence of devolved and UK governments is derived
from the broad support of the respective legislatures (see e.g.: Cabinet Manual, 2011, paragraph 2).
The UK House of Commons and the devolved legislatures in turn derive legitimacy from the free
and fair election of their members held at intervals of no more (except in the most exceptional of
circumstances) than four or five years.

Governments and their accountability to legislatures

3. Ministers are accountable, individually or collectively, to their legislatures for the exercise of their
ministerial responsibilities, and for the activities of the publicly-funded bodies within their remits
(see e.g.: Ministerial Code, 2019, paragraph 1.3b). Ministers must provide information that is both
accurate and truthful to their respective legislatures, and should correct unintended errors they make
as soon as possible (see e.g.: Ministerial Code, paragraph 1.3c). Devolved and UK ministers should
be as open as they can in their interactions with legislatures and the public. They should withhold
information only if to do otherwise would compromise the public interest, as set out in freedom of
information legislation and other specific legislation (see e.g.: Ministerial Code, paragraph 1.3d).
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Governments should not use their powers to compromise the ability of legislatures autonomously
to perform the constitutional functions they carry out on behalf of the public, such as holding the
executive to account and making law.

At UK level, the House of Commons is rightly acknowledged as in a position of primacy over the
House of Lords. But the House of Lords has a legitimate role in parliamentary processes, including
scrutiny of primary and delegated legislation, and its special interest and expertise in constitutional
matters should be acknowledged.

Civil servants are accountable to ministers, who in turn are accountable to Parliament [Civil
Service Code, 2015]. There are limited exceptions to this general principle, including the role of
specific officials (Accounting Officers or, in Scotland, Accountable Officers), who at UK level
are personally responsible to the House of Commons Committee of Public Accounts for keeping
proper accounts, for the avoidance of waste and extravagance; and for the efficient and effective
use of resources [Ministerial Code, paragraph 5.3]. Similar exceptions apply at devolved level, with
officials accountable for financial management to devolved legislatures.

Legal powers and obligations of ministers

7.

Ministers are under an overarching duty to comply with the law, including international law and
treaty obligations, uphold the administration of justice and protect the integrity of public life. They
are expected to observe the Seven Principles of Public Life: selflessness, integrity, objectivity,
accountability, openness, honesty and leadership. (Cabinet Manual, paragraph 3.46. For the Seven
Principles of Public Life see below).

UK and devolved ministers’ powers are derived from legislation; ministers may also exercise
powers derived from the common law, including prerogative powers of the Crown. Ministerial
powers should normally be specified in primary rather than secondary legislation. Such powers
are subject to limits and constraints; they should be exercised, and public expenditure approved,
only for the purposes authorised by the relevant legislation, and in accordance with established
norms and reasonable expectation. The exercise of ministerial powers should only exceptionally be
immune from challenge in the courts (see e.g.: Cabinet Manual, paragraph 3.24).

[UK] Ministers must ensure that no conflict arises, or could reasonably be perceived to arise, between
their public duties and their private interests, financial or otherwise [Ministerial Code paragraph
7.1]. Ministers must not use government resources for Party political purposes [ Ministerial Code,
paragraph 1.31]. These principles extend to devolved ministers also, and all holders of public office.

Civil Service

10. Civil servants, with the exceptions of ‘special advisers’ and certain others, must be recruited on merit

36

on the basis of fair and open competition. They should be promoted on merit usually following a
competitive process. They must be required to carry out their duties with integrity and honesty, and
objectivity and impartiality. They must serve the government to the best of their ability in a way
which maintains political impartiality, and act in a way that deserves and retains the confidence
of ministers in the government of the day, while ensuring they will be able to establish the same
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1.

12.

relationship with those they may be required to serve in a future government (see: Constitutional
Reform and Governance Act 2010, Part 1 for the UK, Scottish and Welsh governments; Civil Service
Codes; and similar provisions for the Northern Ireland Civil Service).

[UK] Ministers must uphold the political impartiality of the Civil Service, and not ask civil servants
to act in any way which would conflict with the Civil Service Code and the requirements of the
Constitutional Reform and Governance Act 2010 [Ministerial Code, paragraph 5.1j]. [UK] Ministers
have a duty to give fair consideration and due weight to informed and impartial advice from civil
servants, as well as to other considerations and advice in reaching policy decisions, and should
have regard to the Principles of Scientific Advice to Government [ Ministerial Code, paragraph 5.2].
These principles extend to devolved ministers also.

‘Special advisers’ to ministers are temporary civil servants who are not required to be recruited
on merit through competition or to carry out their duties with objectivity and impartiality. They
are an accepted part of government but should act in accordance with prescribed limitations
(see: Constitutional reform and Governance Act 2010, part 1; Special Advisers Codes, and similar
provisions in Northern Ireland).

Devolution and the Union

13.

14.

15.

The devolved institutions of Wales and Scotland are ‘permanent’ parts of the United Kingdom
constitution (see: Scotland Act 2016, section 1; Wales Act 2017, section 1). The devolved institutions
of Northern Ireland are also constitutional fixtures; subject to the proviso that Northern Ireland can,
after approval via a referendum, leave the UK (once the UK Parliament has legislated to this effect)
and join the Republic of Ireland. The UK government has previously conceded the principle that
Scotland could become independent from the UK subject to a referendum.

In those spheres of operation which have been devolved in Wales, Scotland and Northern Ireland, or
those devolved in Scotland and Northern Ireland but not in Wales, responsibility for those functions
in relation to England or England and Wales are exercised by ‘UK government’ ministers answerable
to the UK Parliament.

The devolved institutions have the right to legislative and executive autonomy in their respective
spheres of operation. [T]he UK Government will proceed in accordance with the convention that
the UK Parliament would not normally legislate with regard to devolved matters except with the
agreement of the devolved legislature. (Memorandum of Understanding, 2013, paragraph 14. See
also: Scotland Act 2016, section 2; Wales Act 2017, section 2). The devolved institutions have a proper
interest in decisions taken at UK level that impact upon them, and over international agreements
entered into by the UK when their implementation would fall within devolved competence.

37



The Constitution in Review: Sixth Report from the United Kingdom Constitution Monitoring Group

16.

Appropriate structures, regulations and practices should exist to ensure that the principles set out in
items 13 and 15 above are fully realised. They should allow in particular for liaison, coordination
and genuine co-decision-making between devolved and UK executives; and between devolved and
UK legislatures.

The judiciary and the rule of law

17.

18.

19.

The judiciary interprets and applies the law, and develops the common law in its decisions. It is a
long-established constitutional principle that the judiciary is independent of both the government
of the day and Parliament so as to ensure the even-handed administration of justice. Civil servants,
ministers and, in particular, the Lord Chancellor are under a duty to uphold the continued
independence of the judiciary, and must not seek to influence particular judicial decisions. (Cabinet
Manual, paragraph 16. See also: Justice (Northern Ireland) Act 2002, section 1; Constitutional
Reform Act 2005, part 2; Judiciary and Courts (Scotland) Act 2008).

The courts scrutinise the manner in which ministers’ powers are exercised. The main route is
through the mechanism of judicial review, which enables the actions of a minister to be challenged
on the basis that he or she did not have the power to act in such a way (including on human rights
grounds); that the action was unreasonable; or that the power was exercised in a procedurally unfair
way [Cabinet Manual, paragraph 3.39]. The devolution statutes impose additional constraints on the
competence of devolved ministers.

The activities described in 17 and 18 must be recognised as central to the maintenance of the rule of
law. All institutions and office holders dealt with in these principles are required to promote the rule
of law. It encompasses concepts including the law being clear and possible to know; access to the
law; equality before the law; governors and governed alike being subject to the law; impartiality in
the application of the law; adherence to international law; and the protection of human rights.

Constitutional monarchy

20.

38
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The Seven Principles of Public Life (1995)

In addition, those working in the public sector are expected to adhere to a set of ethical standards set out
by Lord Nolan in the first report of the Committee on Standards in Public Life (1995). They are included
in a range of Codes of Conduct across public life.

1.1 Selflessness

Holders of public office should act solely in terms of the public interest.

1.2 Integrity

Holders of public office must avoid placing themselves under any obligation to people or organisations
that might try inappropriately to influence them in their work. They should not act or take decisions in
order to gain financial or other material benefits for themselves, their family, or their friends. They must
declare and resolve any interests and relationships.

1.3 Objectivity

Holders of public office must act and take decisions impartially, fairly and on merit, using the best
evidence and without discrimination or bias.

1.4 Accountability

Holders of public office are accountable to the public for their decisions and actions and must submit
themselves to the scrutiny necessary to ensure this.

1.5 Openness

Holders of public office should act and take decisions in an open and transparent manner. Information
should not be withheld from the public unless there are clear and lawful reasons for so doing.

1.6 Honesty

Holders of public office should be truthful.

1.7 Leadership

Holders of public office should exhibit these principles in their own behaviour. They should actively
promote and robustly support the principles and be willing to challenge poor behaviour wherever it
occurs.
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Appendix b: Timeline of events
July 2023

1 July: The High Court hears the government’s legal challenge to the Covid Inquiry’s request for
Boris Johnson’s diaries and WhatsApp messages

1 July: Former senior civil servant Sue Gray is granted permission by the Advisory Committee on
Business Appointments to take up a role as chief of staff to Leader of the Opposition, Sir Kier Starmer
3 July: A Cabinet Office inquiry finds Sue Gray broke civil service rules after failing to declare
contact between herself and the Labour Party over job talks

3 July: The House of Lords votes against government plans to weaken detention limits for children
and pregnant women in its Illegal Migration Bill

6 July: The government loses its legal challenge in the High Court over Boris Johnson’s diaries and
WhatsApp messages

10 July: The Parliamentary Commissioner for Standards says Parliament must improve its complaints
system after a string of allegations of misconduct by MPs

10 July: MPs vote to uphold the Privileges Committee’s report which accuses 10 Conservative
politicians of attempting to undermine its work

12 July: Nadine Dorries MP is referred to the Conservative Chief Whip by the Cabinet Secretary after
allegedly sending “forceful” messages to civil servants

17 July: The government wins a vote in the House of Commons to reject House of Lords amendments
to the Illegal Migration Bill

18 July: Cabinet Secretary Simon Case describes the deployment of civil servants in Scotland to
support the Scottish Independence Minister Jamie Hepburn as “worrying” and pledges to issue new
guidance

20 July: The Strikes (Minimum Service Levels) Act 2023 receives royal assent

20 July: The Illegal Migration Act 2023 receives royal assent

21 July: The Uxbridge by-election to replace Boris Johnson is held and the Conservative Party retain
the seat

24 July: Charlotte Owen becomes the youngest ever peer appointed to the House of Lords

27 July: The Scottish Covid Inquiry sits for the first time and is criticised by campaigners after
laughter is heard throughout early proceedings

27 July: The High Court rules that the “routine” housing of child asylum seekers in hotels by the
government is unlawful

August

9 August: First Minister of Scotland Humza Yousaf orders a review of civil servant spending on
Scottish government bank cards after complaints are raised

11 August: Asylum seekers are moved off of a holding barge operated by the Home Office after
Legionella bacteria is found in the water system

24 August: The Parliamentary Commissioner for Standards rules Prime Minister Rishi Sunak
inadvertently failed to declare his wife’s financial interest in a childcare agency

26 August: Nadine Dorries MP resigns from Parliament after increasing pressure, having not spoken
in the House since June of 2022
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September

4 September: Gavin Williamson MP apologies after sending “bullying” texts to the Chief Whip of the
Conservative Party

11 September: Former Permanent Secretary to the Foreign Office Lord McDonald admits telling a
room of politicians and civil servants while in post how he voted in the EU referendum shortly after
the result of the referendum was announced

11 September: The Sunday Times names Conservative Party staff members arrested on suspicion of
spying for the Chinese state earlier in 2023

14 September: The Commons Select Committee on Standards finds Prime Minister Rishi Sunak
inadvertently broke the MPs’ code of conduct when failing to declare his wife’s shares in a childcare
agency

14 September: Opposition MSPs accuse First Minister Humza Yousaf of knowingly misleading the
Scottish Parliament over renewable energy statistics

18 September: Sir Keir Starmer pledges to re-write the UK’s Brexit deal with the European Union if
the Labour Party wins the next general election

18 September: The BBC reports that senior government officials privately expressed concerns about
Boris Johnson’s conduct during the Covid pandemic to Buckingham Palace

18 September: Ofcom rules GB News breached impartiality rules in a programme where
Conservative MPs Philip Davies and Esther McVey interviewed the Chancellor of the Exchequer over
the spring budget

19 September: The Court of Session begins a two-day hearing on the UK government’s veto of the
Scottish government’s Gender Recognition Reform (Scotland) Bill

19 September: The National Audit Office provides an opinion to MPs saying it does not find the
arguments made by the government for covering former Prime Minister Boris Johnson’s Patrygate
Inquiry legal fees “wholly persuasive”

19 September: The Parliamentary Commissioner for Standards rules Lee Anderson MP broke the
MPs’ code of conduct over a promotional advertisement in Parliament for his GB News show

19 September: The Northern Ireland Troubles (Legacy and Reconciliation) Act 2023 receives royal
assent

22 September: The government announces no action will be taken over Boris Johnson’s “clear
breach” of rules regarding jobs for former ministers. Deputy Prime Minister Oliver Dowden writes

to the Advisory Committee on Business Appointments instructing them to change their guidance on
books, journalism and media appearances for former ministers

22 September: The Labour Party pledges to provide the Office for Budget Responsibility with
increased powers if it wins the next general election

26 September: The UN Refugee Agency rejects a statement from Home Secretary Suella Braverman
stating that fearing discrimination on the basis of sexuality or gender should not be enough to qualify
one for international refugee protection

28 September: Prime Minister Rishi Sunak defends the Northern Ireland Troubles (Legacy and
Reconciliation) Act after widespread criticism continues

October
3 October: Former Chief Scientific Advisor Sir Patrick Vallance criticises Boris Johnson for

“impossible flip-flopping” and “bipolar decision-making” during the Covid pandemic
5 October: The government is accused of misleading the public over the reallocation of HS2 northern
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leg resources and the Transport Minister Richard Holden MP commits to looking into misleading
errors published online by the government

11 October: Boris Johnson’s evidence to the Covid Inquiry claims he thought it “wrong” to hold
regular meetings with the leaders of the devolved administrations

12 October: The police announce they have made 24 referrals for fixed penalty notices to those who
attended a Christmas party at Conservative Party headquarters in breach of Covid rules in 2020

12 October: The Scottish Freedom of Information Commissioner reports that delays in Scottish
government compliance with FOI requests are “extremely disappointing and wholly unacceptable”
13 October: Democratic Unionist Party leader Sir Jeffrey Donaldson issues a statement saying power-
sharing is “essential” for securing Northern Ireland’s future within the UK

16 October: Parliament’s Independent Expert Panel recommends that Peter Bone MP be suspended
from Parliament for six weeks for bullying and sexual misconduct

17 October: The chairman of the Committee on Standards in Public Life gives a talk at the Institute
for government where he declares ministers lying to Parliament undermines democracy

25 October: Scotland’s Covid Inquiry begins hearings

26 October: Peter Bone MP is suspended from Parliament

27 October: Boris Johnson announces he will host a programme on GB News

November

7 November: Ministers of the Scottish government announce they will not enforce minimum service
levels during periods of strike action in contrast to UK government legislation

7 November: First Minister of Wales Mark Drakeford confirms that some messages sent by people
working in the Welsh government during the pandemic may have been deleted

8 November: Rishi Sunak intervenes to say he will hold the Chief of the Metropolitan Police
“accountable” over pro-Palestinian protests planned for 11 November

8 November: Home Secretary Suella Braverman MP publishes an article in the Sunday Times
accusing the police of partiality, possibly in breach of instructions from Downing Street

13 November: Home Secretary Suella Braverman MP is dismissed by the Prime Minister

13 November: Former Prime Minister David Cameron is appointed as Foreign Secretary, he will take
his place in the House of Lords as Lord Cameron of Chipping Norton

14 November: The Speaker of the House announces he will consider ways of ensuring the Foreign
Secretary can be held accountable by MPs

15 November: The Supreme Court rules that the government’s Rwanda scheme is unlawful

16 November: Expert testimony to the House of Lords suggests the government is failing to properly
track post-Brexit divergence between UK and EU rules with potentially serious consequences for
Northern Ireland

18 November: The High Court rules against the routine redaction of the names of junior civil servants
from documents

21 November: It is announced Cabinet Secretary Simon Case will not give oral evidence to the Covid
Inquiry until 2024

30 November: The Welsh government delays publishing its plans to create a gender-equal Senedd

December
4 December: The Northern Ireland Affairs Committee issues a report that recommends amendment

to the Northern Ireland Act (1998) and a review of the 1998 Agreement in ways to avoid repeated
suspension of the Belfast/Good Friday Agreement institutions, including replacing cross-community
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consent with supermajority decisions on such matters as the election of the Speaker. A minority report
was issued by the DUP members of the committee.

5 December: The government is defeated by a significant margin in a vote on compensation for
victims of the infected blood scandal

6 December: Boris Johnson appears before the Covid Inquiry

6 December: Judges reject claims by the Scottish government that it is not required to publish
information relating to an inquiry on whether Nicola Sturgeon broke the Ministerial Code in response
to an FOI request

6 December: Immigration Minister Robert Jenrick resigns after a draft of the government’s new
Rwanda Bill is published

8 December: The Court of Session rules the UK government acted lawfully in blocking the Scottish
Parliament’s Gender Recognition Reform (Scotland) Bill

10 December: Peer Michelle Mone “regrets” a lack of transparency over her links with a company
that obtained government contracts during the pandemic. The government seeks £122 million plus
costs for a breach of contract

11 December: Prime Minister Rishi Sunak appears before the Covid Inquiry

12 December: The government’s Rwanda Bill passes its second reading in the House of Commons
despite claims it might fall

13 December: Mark Drakeford announces his intention to resign as First Minister of Wales

14 December: The House of Commons Select Committee on Standards concludes Scott Benton MP
committed a “very serious breach” of standards rules, giving the impression he was “corrupt” and “for
sale”. The Committee recommends a 35 day suspension

16 December: Michelle Mone admits she stands to benefit from personal protective equipment
contracts signed during the pandemic between her husband’s firm and the government worth tens of
millions of pounds to her family

20 December: The UK Statistics Authority challenges a statement made by the Prime Minister that
debt was being reduced, saying the assertion “may have undermined trust in the government’s use of
statistics”

20 December: Northern Ireland Secretary Chris Heaton-Harris MP concludes talks over restoring
Northern Ireland’s executive claiming it is “now time for decisions”

20 December: The Irish government initiates legal proceedings against the UK government over the
Troubles Legacy Act, which it claims is in breach of the European Convention on Human Rights

20 December: Scottish ministers confirm they will not appeal the Court of Session’s ruling on the
Gender Recognition and Reform (Scotland) Bill

January 2024

6 January: The Electoral Commission announces that the SNP delayed in declaring thousands of
pounds of loans it received in 2018 until 2023

7 January: The IPSA announces it will investigate claims Pensions Minister Paul Maynard MP used
taxpayer money to fund campaigning and Conservative Party work

10 January: Prime Minister Rishi Sunak announces that a bill will be brought to Parliament to
overturn convictions relating to the Post Office/Horizon scandal

12 January: Prime Minister Rishi Sunak orders airstrikes on targets in Yemen without seeking
parliamentary approval

17 January: The Rwanda Bill passes its third reading in the Commons, despite claims it would fall
18 January: The Procedure Committee of the Commons recommends that David Cameron be called
to the Bar of the House of Commons in an effort to provide Member scrutiny of the Foreign Secretary
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22 January: It is revealed that Scotland’s Chief Medical Officer suggested colleagues should delete
WhatsApp messages “every day” during the period of the Covid pandemic

23 January: Peers vote in a non-binding motion to urge the government to delay the UK-Rwanda
treaty

23 January: The Northern Ireland Assembly election deadline is extended to 8 February (and
subsequently avoided due to the decision by the DUP executive to end the party’s veto over the
functioning of the NI Assembly and Executive, see below)

31 January: The ‘Safeguarding the Union’ command paper reflecting the conclusion of negotiations
between the DUP and the UK government is approved by the House of Commons

February

3 February: A Speaker and deputy Speakers of the NI Assembly are nominated and elected by the 90
MLAs, enabling the Assembly to conduct business for the first time since the election in May 2022

3 February: Sinn Fein’s Michelle O’Neill is appointed the First Minister of Northern Ireland and
Emma Little-Pengelly of the DUP becomes deputy First Minister alongside her, leading an Executive
of four parties

3 February: Senior Scottish Conservatives and The Times suggests that the SNP have “captured”
Scotland’s civil service

4 February: Scotland’s Information Commissioner announces an investigation into the use of
messaging services including WhatsApp among government ministers

9 February: The UK government tweets about the “introduction” of new offences when these were,
in fact, only proposals

10 February: 13 new life peers are admitted to the House of Lords including former Conservative
Party donors and the new youngest ever member of the Lords, Plaid Cymru Peer Carmen Smith

12 February: The Joint Committee on Human Rights condemns the government’s Rwanda plan

16 February: The ballot opens for Welsh Labour leader and Welsh First Minister

19 February: The Government’s response to the NI Affairs Committee report states that ‘any
substantive change to the Agreement must come from within, should not be rushed and, most
importantly, must have the support of all the communities in Northern Ireland’, which effectively
allows the content and timing of any review of the 1998 Agreement to be determined by either of the
largest unionist and nationalist parties

21 February: Chair of the Public Administration and Constitutional Affairs Committee William
Wragg MP submits a motion of no confidence in Speaker Lindsay Hoyle which ultimately attracts

95 signatures follow arguments about parliamentary procedure and the Speaker’s prioritisation of a
specific amendment, arguably against precedent, relating to a vote on Gaza

22 February: In a speech to a US think-tank former Prime Minister Lizz Truss suggests a “deep
state” hindered her ambitions as PM

23 February: The government’s adviser on political violence and disruption, Lord Walney, advocates
additional anti-protest powers for police
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26 February: Conservative Party deputy chairman Lee Anderson MP is suspended following
allegedly Islamophobic remarks about London Mayor Sadiq Khan

28 February: The High Court in Northern Ireland issues a judgment in Dillon and others v
Secretary of State for Northern Ireland [2024] that finds the Northern Ireland Troubles (Legacy and
Reconciliation) Act 2023 is incompatible with Arts 2 and 3 of the ECHR and Art 2 of the Windsor
Framework, and should therefore be disapplied under s.7B of the EU (Withdrawal) Act 2018

March

1 March: The Standards Commissioner announces an investigation into Levelling Up Secretary
Michael Gove MP over the register of his financial interests

5 March: The government is defeated five times on amendments to its Rwanda Bill in the House of
Lords

5 March: First Minister Mark Drakeford refuses to answer questions in the Senedd about his use of
WhatsApp during the Covid pandemic

11 March: Three former Conservative home secretaries sign a public letter cautioning the government
about changing the guidance on extremism

11 March: The Presiding Officer of the Senedd announces the chamber does not have the power to
pass a law to boost women'’s representation in the chamber

12 March: It emerges Vaughan Gething MS, a candidate to replace Mark Drakeford as Wales’ First
Minister, lobbied in favour of a company whose owner had donated to his campaign

13 March: Diane Abbott MP accuses the Speaker of failing democracy by neglecting to call her in a
parliamentary debate about remarks made about her

14 March: Ministers unveil a new extremism definition inspired by Lord Walney’s forthcoming report
on disruptive protest groups

16 March: Vaughan Gething MS wins the Welsh Labour leadership

19 March: In the first vote of the recalled Northern Ireland Parliament, parties are divided over
whether to adopt EU protections on geographical indications. Without unionist consent the law cannot
automatically apply

20 March: Simon Case and Richard Moore, the head of MI6, resign membership of the Garrick Club
after a backlash against the club’s men-only membership policy

21 March: Vaughan Gething is confirmed as the new First Minister of Wales

21 March: The House of Lords defeats the government in additional votes over the Rwanda Bill,
further delaying its implementation

22 March: The Scottish government announces an inquiry into ministers’ use of Whatsapp and other
messaging applications

26 March: Lady Chief Justice Baroness Carr suggests trial by jury should be reviewed for some kinds
of cases to help clear the case backlog on the BBC Radio Four programme Law in Action

26 March: Michael Matheson MSP, former health secretary, announces he will not resign after he was
found in breach of parliamentary rules over a data roaming bill

30 March: Conservative Party donor Mohamed Mansour is given a knighthood by Prime Minister
Rishi Sunak

30 March: Gavin Robinson MP is appointed interim leader of the DUP after Jeffry Donaldson resigns
over historic sexual offences charges
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31 March: Chief Superintendent Robert Hay criticises new hate crime laws in Scotland, claiming they
could damage public trust in the police force

April

4 April: Johnny Mercer MP challenges a court order to name figures cited in his witness statement
relating to alleged war crimes in Afghanistan

4 April: Sinead Cook stands down as an investigator for Welsh public services ombudsman after anti-
Conservative comments

9 April: The Chair of PACAC, William Wragg MP, resigns from his Commons roles over the
Westminster “honeytrap” scandal

9 April: Senior barrister James Goudie KC will lead a review of the appointment of Sinead Cook to
the office of Wales’ public services ombudsman

10 April: The Welsh Conservatives condemn James Goudie KC after long-standing Labour Party
links emerge

11 April: It is revealed that publicly funded libel case legal bills for Science Secretary Michelle Dolan
MP totalled more than £34,000

13 April: Labour deputy leader Angela Rayner MP offers to resign if she is found to have broken the
law over tax payments relating to her former home

15 April: The Commons rejects all proposed House of Lords amendments to the Rwanda Bill

15 April: James Goudie KC is removed from the review into the Sinead Cook appointment

16 April: The House Lords passes further amendments to the Rwanda Bill

18 April: Peter Murrell is rearrested by police over finance issues relating to the SNP

19 April: The Advisory Committee on Business Appointments says Boris Johnson broke rules in
being “evasive” about trip to Venezuela

19 April: After a three-year period without a Public Appointments Commissioner in post in Northern
Ireland, over 360 public appoints are revealed to have been made without independent oversight

23 April: Wales’ new First Minister refuses to order an inquiry into his decision to accept £200,000 in
donations from a company tied to an individual with convictions for illegally dumping waste

25 April: Scotland’s First Minister Humza Yousaf ends the Bute House Agreement, the government
coalition agreement between the SNP and the Scottish Greens

25 April: The Safety of Rwanda (Asylum and Immigration) Act 2024 receives royal assent

29 April: Humza Yousaf resigns as First Minister of Scotland ahead of a tabled no confidence motion

May

1 May: The FDA, the trade union for senior civil servants, announces an unprecedented legal action
to challenge the government’s Rwanda plan

2 May: Local, Mayoral and PCC elections take place in England and PCC elections take place in
Wales requiring voter ID for the first time

3 May: Reports emerge that Boris Johnson was turned away at a polling station for failing to produce
appropriate ID in the 2 May elections

6 May: John Swinney MSP become SNP party leader after rivals drop out the race

7 May: Humza Yousaf tenders his resignation to the King and John Swinney is nominated as First
Minister of Scotland

7 May: First Minister of Wales Vaughan Gething is revealed to have deleted numerous WhatsApp
messages across the Covid pandemic

8 May: Green Party London Assembly Member Sian Berry resigns her post three days after her
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election to contest the Brighton Pavilion seat, meaning the position passes to Zoe Garbett without a
byelection

12 May: Lord Walney publishes report on extremism, suggesting protest groups including Just Stop
Oil and Palestine Action should be banned in a similar way to terrorist organisations

12 May: Natalie Elphicke MP is accused of having lobbied ministers over her former husband’s
sexual assault case

12 May: Nadhim Zahawi MP confirms he paid HMRC nearly £5million to resolve his tax affairs
13 May: The High Court of Northern Ireland rules that large sections of the /llegal Migration Act
are disapplied in Northern Ireland because they breach the UK’s obligations under Article 2(1) of the
Windsor Framework and articles 3, 4 and 8 of the European Convention on Human Rights.

15 May: Labour Lords Leader Baroness Smith indicates Labour will abolish hereditary peers if
Labour wins the next general election

22 May: Leader of the Opposition Sir Keir Starmer calls for a “duty of candour” law

22 May: Prime Minister Rishi Sunak announces a general election will be held on 4 July

23 May: Rishi Sunak confirms that no asylum seekers will be sent to Rwanda before the general
election

23 May: Police Scotland submit a report to the prosecution service relating to Peter Murrell, who is
charged with embezzling SNP funds

25 May: The Post Office (Horizon System) Offences Bill is quickly passed in Parliament as part of
the “wash-up”, the Criminal Justice Bill is dropped

25 May: The Conservatives pledge to introduce national service if they win July’s general election
28 May: The police announce no action will be taken relating to Angela Rayner MP’s former home
and tax affairs

29 May: Gavin Robinson MP is ratified as leader of the DUP. In his first subsequent interview, he
admits that the party ‘oversold’ the deal that saw their return to Stormont

29 May: Michael Matheson MSP is given a record ban from Holyrood over breaching an expenses
policy

June

4 June: Permanent Secretary to the Treasury James Bowler writes to Darren Jones disavowing a
figures cited by Rishi Sunak in the party leaders’ debate the previous evening relating to opposition
costings

5 June: Vaughan Gething loses a personal vote of confidence in the Senedd but insists he will
continue as First Minister of Wales

5 June: Sir Keir Starmer insists Vaughan Gething retains his confidence

6 June: Scottish Conservative leader Douglas Ross announces he will stand as a candidate in
Aberdeenshire North and Moray East, if elected he would continue his existing role as both an MP
and an MSP

11 June: Welsh First Minister Vaughan Gething speaks in the Senedd and suggests he regrets the
impact accepting £200,000 in campaign funding from a man convicted of illegally dumping waste has
had

12 June: Labour announces it would not devolve control of police forces in Wales if elected

12 June: Labour announces its intent to impose a retirement age of 80 upon peers in the House of
Lords if the Party wins the general election

19 June: A police officer involved in the protection of Rishi Sunak is arrested over alleged bets
relating to the timing of the election

20 June: It is revealed the gambling commission is investigating two Conservative candidates over
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bets on the timing of the election, the BBC reports the Conservative Party director of campaigning is
also under investigation

25 June: The Metropolitan police denies leaking information on investigations relating to bets placed
on the timing of the general election

25 June: The Conservative Party withdraws support for two candidates over betting allegations

25 June: A former Labour parliamentary candidate who was dropped from the Party ticket over
betting he would lose the seat says he regrets his “stupid error”

26 June: The leader of the Scottish Liberal Democrats concedes he has placed bets on the outcomes
of multiple Scottish constituencies

27 June: It is reported a senior Conservative candidates placed an £8,000 on losing his seat at the
election
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Appendix c: The Rwanda plan
Introduction

Since the first public commitment made by Boris Johnson in April 2022, the three governments of
the last Parliament have attempted to enact a policy whereby those seeking asylum within the
United Kingdom might be removed to Rwanda for their applications to be processed, accepted
or rejected. Our reports 3 through 5 have covered the development of this policy in detail and
expressed concern over its constitutional implications. Over its life, the Johnson, Truss and Sunak
governments have attempted to give effect to the policy through several mechanisms including,
finally, an Act of Parliament in 2024. With the announcement of the general election of 4 July 2024,
then-Prime Minister Rishi Sunak conceded that no individual would be removed to Rwanda under
the policy before the election.* Now, it seems unlikely the policy will ever be given full effect.

Despite this, the way in which the Rwanda plan was developed and pursued is of the greatest constitutional
significance. In particular, the Safety of Rwanda (Asylum and Immigration) Act 2024 remains of acute
concern. The muscular assertion of parliamentary sovereignty over other constitutional principles the
development of this policy has represented is at odds with good practice, and partly as a consequence of
this, the Act itself has come to adversely affect principles 1, 4, 5, 7, 11, 17, 19 identified by this group.
We hope the Act does not serve as a precedent for future legislation.

As has been stated in previous reports, it is not for this group to comment on the merits or
otherwise of the intent of this policy, though it must be noted that this has attracted great
controversy. Instead, the process by which the policy has been given effect is our focus. Here
and in our previous reports we have found that process wanting in the extreme. We must hope
that the next government seeks to reverse the negative impact the Safety of Rwanda (Asylum
and Immigration) Act 2024 and the policy at large has had on our constitutional architecture.

Given its continuing impact and constitutional significance, it is useful to recap the development of the
Rwanda policy as a whole before analysing the consequences of its individual parts. This necessarily
involves the repetition of some material and analysis from previous reports where aspects of the
policy were considered, but it is thought beneficial to bring these together now in one place now, at its
culmination.

Timeline of the development of the Rwanda policy

14 April 2022: Prime Minister Boris Johnson gives a speech in which he announces a plan to relocate
certain asylum seekers to Rwanda where their claims will be processed.*! The agreement between the UK
and Rwanda takes the form of the Migration and Economic Development Partnership and is published
in a Memorandum of Understanding between the UK and Rwanda.** The Memorandum outlines the
requirements and process under which asylum seekers in the UK might be relocated to Rwanda.

40 This excludes the small number of individuals who departed for Rwanda under the voluntary removals programme.
See: Paul Seddon, “Failed asylum seeker given £3,000 to go to Rwanda”, BBC News (1 May 2024), available at: <
https://www.bbe.co.uk/news/uk-politics-68932830 >, last accessed 15 July 2024.

41 Boris Johnson, “PM Speech on action to tackle illegal migration” (14 April 2022) available at: < https:/www.gov.uk/
government/speeches/pm-speech-on-action-to-tackle-illegal-migration-14-april-2022 >, last accessed 15 July 2024.

42 The Home Office, “Memorandum of Understanding Between the UK and Rwanda”, (14 April 2022), available at:
< https://www.gov.uk/government/publications/memorandum-of-understanding-mou-between-the-uk-and-rwanda >,
last accessed 15 July 2024.
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20 May 2022: During the announcement of 14 April, Boris Johnson claimed that tens of thousands of
people might be relocated to Rwanda under the plan. Dominic Raab MP, Deputy Prime Minister, Lord
Chancellor and Secretary of State for Justice, now clarifies that the number is, in reality, likely to be
around 300 persons per year.

8 June 2022: Several human rights groups announce they have submitted papers seeking an injunction
to halt a planned flight deporting asylum seekers to Rwanda on 14 June.

9 June 2022: In the High Court, Mr Justice Swift refuses to grant interim relief and place an injunction
on the flight scheduled to depart 14 June but does grant permission to appeal.

13 June: The Court of Appeal refuses to grant an injunction to prevent the flight to Rwanda taking off.

14 June 2022: The Supreme Court rejects arequest to appeal the Court of Appeal ruling on the matter from
13 June, meaning that the scheduled flight to Rwanda may take off. Prime Minister Boris Johnson defends
the Rwanda plan, declaring that the flight will go ahead and that the first asylum seekers will be deported
immediately. However, the same evening, the European Court of Human Rights grants an injunction to
stop one of the asylum seekers from being deported; this allows the lawyers representing the remaining
passengers to apply forimmediate injunctions from the ECtHR. Consequently, the flight does not take off.**

22 June 2022: Dominic Raab MP announces the government’s intent to bring forward anew Bill of Rights.
Amonganumberofcontroversial proposals (See Report 3, Appendix h),Raabannounces the Bill “willmake
clear that the UK Supreme Court is the ultimate judicial decision-maker on human rights issues and that
the case law of the European Court of Human Rights does not always need to be followed by UK courts.”**

19December2022: TheHighCourthandsdownacombinedjudgmentoncasesfromorganisationsincluding
Freedom from Torture, PCS, Care4Calais, UNHRC and Asylum Aid concluding that, in principle, it is
lawful for the government to arrange for the relocation of asylum seekers to Rwanda.* It further concludes
that it is in principle lawful that claims of asylum may also be determined in Rwanda. However, the Court
holds that eight asylum seekers possess claims which were not fully considered by the Home Secretary.
It rules these must be considered in full. The government and Home Secretary welcome the ruling.
Permission to appeal is granted on 16 January to all individual asylum-seekers and the charity Asylum Aid.

7 March 2023: The Illegal Migration Bill is introduced to Parliament, raising a number of constitutional
concerns. These are detailed extensively in the fifth report of this group.*® Present within the Bill are
clauses which remove judicial review of decisions by administrative bodies, and legislative consent

43 The United Kingdom Constitution Monitoring Group, The Constitution in Review: Third Report From the United
Kingdom Constitution Monitoring Group (11 October 2022), available at: < https://consoc.org.uk/publications/the-
constitution-in-review-3/ >, last accessed 15 July 2024, p. 52.

44 The Ministry of Justice, “Press Release: Bill of Rights to Strengthen Freedom of Speech and Curb Bogus Human
Rights Claims”, (22 June 2022), available at: < https://www.gov.uk/government/news/bill-of-rights-to-strengthen-
freedom-of-speech-and-curb-bogus-human-rights-claims >, last accessed 15 July 2024.

45 R ((AAA) Syria and Ors) v Secretary of State for the Home Department [2022] EWHC 3230 (Admin).

46 The United Kingdom Constitution Monitoring Group, The Constitution in Review: Fifth Report From the United
Kingdom Constitution Monitoring Group (31 October 2023), available at: < https://consoc.org.uk/publications/the-
constitution-in-review-5/ >, last accessed 15 July 2024, p. 38.
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1s not sought from the devolved governments. The Bill also sets outs provisions by which the Human
Rights Act may not be applied to the Bill. The Bill anticipates many of the issues which will be raised
again in the Safety of Rwanda (Asylum and Immigration) Act 2024.

29 June 2023: The Court of Appeal rules against the government in R(A4A) v SSHD.*” A majority
conclude that Rwanda cannot be considered a safe third country and there remains a risk of refoulment
for asylum seekers with a genuine claim. The decision is appealed by the government.

20 July 2023: The Illegal Migration Bill becomes law as the Illegal Migration Act 20234

15 November 2023: The Supreme Court rules that the government’s Rwanda scheme is unlawful.*
The Court also concludes that the principle of non-refoulment has effect in UK law not only because
of the European Convention on Human Rights but because it is a principle of international law which
the United Kingdom and its government is committed to. The Court highlights a number of issues
with Rwanda’s portrayal by the UK government as a safe country. These include: “issues with legal
representation for asylum seekers and the independence of Rwanda’s legal system more generally, a
high rate of rejection of asylum claims from known conflict zones and a poor understanding of the
obligations in the Refugee Convention.”* Prime Minister Rishi Sunak issues a statement that he does
“not agree with the decision” but respects it.>! He confirms the government will make a treaty with
Rwanda and implement legislation to ensure the survival of the Rwanda plan.

5 December 2023: The government announce the agreement of the UK Rwanda Treaty, which
strengthens some of the provisions of the previous Memorandum of Understanding.>? In particular, the
Treaty pledges that no individual will be removed from Rwanda to any country other than the UK.

6 December 2023: The government announces that on 7 December it will introduce the Safety of
Rwanda (Asylum and Immigration) Bill to Parliament. The Bill will also “make clear that the UK
Parliament is sovereign, and the validity of any act of Parliament is unaffected by international law.
Ministers will retain the decision on whether or not to comply with interim measures from the European
Court of Human Rights.”** Immigration Minister Robert Jenrick resigns suggesting the draft of the Bill
does not go far enough in its commitment to break with the European Convention on Human Rights.**

47 R ((AAA) Syria and Ors) v Secretary of State for the Home Department [2023] EWCA Civ 745.

48 The Illegal Migration Act 2023, available at: < https://www.legislation.gov.uk/ukpga/2023/37/enacted >, last accessed
15 July 2024.

49 R ((AAA) Syria and Ors) v Secretary of State for the Home Department [2023] UKSC 42.

50 Stuart Wallace, “The Rwanda Bill: A constitutional tipping point?”’, The Constitution Society blog (14 February 2024),
available at: < https://consoc.org.uk/the-rwanda-bill-a-tipping-point/ >, last accessed 15 July 2024.

51 Rishi Sunak, “PM Remarks on Supreme Court Judgement”, (15 November 2023), available at: < https://www.gov.
uk/government/speeches/pm-remarks-on-supreme-court-judgement-15-november-2023 >, last accessed 15 July 2024.

52 The Home Office, “UK-Rwanda Treaty: Provision of an Asylum Partnership”, (5 December 2023), available at: <
https://www.gov.uk/government/publications/uk-rwanda-treaty-provision-of-an-asylum-partnership >, last accessed
15 July 2024.

53 The Home Office, “Bill to Make Clear Rwanda is a Safe Country and Stop the Boats”, (6 December 2023), available
at: < https://www.gov.uk/government/news/bill-to-make-clear-rwanda-is-a-safe-country-and-stop-the-boats >, last
accessed 15 July 2024,

54  “UK Immigration Minister Robert Jenrick Quits Over Rwanda Bill”, Le Monde (6 December 2023), available at:
< https://www.lemonde.fr/en/international/article/2023/12/06/uk-immigration-minister-robert-jenrick-quits-over-
rwanda-bill 6319158 4.html >, last accessed 15 July 2024.
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7 December 2023: The Safety of Rwanda (Asylum and Immigration) Bill is introduced to Parliament.

17 January 2024: After much criticism and many suggestions the Bill would be defeated in the
Commons, the Rwanda Bill passes its third reading with a majority of 44.

23 January 2024: Peers vote in a non-binding motion to urge the government to delay ratifying the UK-
Rwanda Treaty until it can prove that Rwanda is a safe country. This is the first vote of its kind in the
House of Lords and passes by 214 votes to 171 votes reflecting the significant concerns of the House.

12 February 2024: In an extensive report on the Safety of Rwanda Bill, the Joint Committee on Human
Rights condemns the Bill. The Committee’s criticisms include: The introduction of a Bill, for the second
time in a year, which is unlikely to comply with the ECHR; That the Treaty was unlikely to guarantee
the safety of asylum seekers “in practice”; That there was “not enough evidence available” to be sure
of Rwanda’s safety; That the courts remained the appropriate branch of the state to determine such;
That the Bill would infringe on Article 13 of the ECHR; That the Bill would disapply “almost all of the
key provisions of the Human Rights Act in respect of removals to Rwanda”; That it was not the place
of a Minister to decide whether to comply with an interim measure directed by the European Court
of Human Rights; That the government had failed to provide a full explanation of how the Bill would
be consistent with the Windsor Framework and the Belfast/Good Friday Agreement; And that the Bill
endangered the UK’s international reputation and encouraged “other states who are less respectful of the
international legal order”. Concluding their report, the Committee argued:

We consider that our concerns about the compatibility of this Bill with human rights and
international law relate to the Bill as a whole. We have not provided amendments designed to
render the Bill compatible because any such amendment would inevitably be inconsistent with
the Bill’s central purpose.*

5 March to 22 April 2024, A series of votes in the House of Lords on amendments to the Rwanda Bill
end in defeat for the government, these amendments are then rejected by the House of Commons.

25 April 2024: The Rwanda Bill receives royal assent, becoming the Safety of Rwanda (Asylum and
Immigration) 2024.°

23 May 2024: Prime Minister Rishi Sunak confirms in a radio interview that no asylum seekers will
be sent to Rwanda before the general election. The Labour Party is committed to removing the policy.

55 Sam Francis and Harry Farley, Rwanda Asylum Scheme: Peers Vote Against Approving Rwanda Treaty”, BBC News
(23 January 2024), available at: < https://www.bbc.co.uk/news/uk-politics-68059862#:~:text=Peers%20backed %20
a%20non%2Dbinding.peers%20t0%20back%20the%20bill >, last accessed 15 July 2024.

56 House of Commons/House of Lords Joint Committee on Human Rights, Safety of Rwanda (Asylum and Immigration)
Bill, Second Report of Session 2023 — 24, HC 435 HL 62 (House of Commons, London, 2023), available at: < https://
committees.parliament.uk/publications/43292/documents/215535/default/ >, last accessed 15 July 2024.

57 The Safety of Rwanda (Asylum and Immigration) Act 2024, available at: < https://www.gov.uk/government/collections/

the-safety-of-rwanda-asylum-and-immigration-bill >, last accessed 15 July 2024.
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R (AAA) v Secretary of State for the Home Department

As described above, up to this point this group has made extensive analysis of events relating to the
implementation of the government’s Rwanda plan. Most recently, Report 5 of this group outlined a
number of areas of constitutional concern within the government’s lllegal Migration Act 2023. That Act
removed or reduced important checks on decisions made by the Home Secretary and placed a duty upon
that office to remove those arriving illegally in the UK.%®

Following the implementation of that Act, the Court of Appeal ruled against the government on 29 June
2023 in its majority decision in A4A4 and others v. The Secretary of State for the Home Department that
the government’s Rwanda policy was unlawful. This decision was made on the basis that there were
real grounds for believing there were risks the Rwandan government remained incapable of properly
processing claims of asylum. This in turn, the Court judged, led to a risk of refoulment. This decision
was appealed by the government. The Supreme Court heard arguments from 9 October 2023 and ruled
on 15 November 2023.

On the matter of R (on the application of AAA and others) v Secretary of State for the Home Department,
the Supreme Court rejected the government’s appeal, unanimously upholding the ruling of the Court of
the Appeal that the Rwanda policy was unlawful.” Lords Reed and Lloyd-Jones gave a joint judgment
agreed by the other members of the Court which centred on the risk of refoulment, a risk which the
Court held continued to exist in Rwanda. The Court also took care to express that refoulment, beyond
its position in the European Convention on Human Rights or the Human Rights Act, was prohibited
by a large body of international agreements including the Refugee Convention and the UN Convention
Against Torture.®

On the grounds of refoulment specifically, the Court concluded it was unclear whether in its initial
decision the divisional court had made an error regarding the correct legal test to be applied to refoulment.
Regardless, it concluded that the Court of Appeal was entitled to interfere and decide for itself whether
the test (that there are substantial grounds for believing that the removal of asylum seekers to Rwanda
would expose them to a real risk of ill treatment as a result of refoulment) was met by the government.
On that test, the Supreme Court agreed with the Court of Appeal on the evidence presented. Their
belief that there remained a significant risk of refoulment centred on: Concerns over the asylum process
in Rwanda including of political interference and an untested right of appeal to the high court; The
high rate at which asylum claims from those leaving conflict zones were rejected®’; The continuing
practice of refoulment since the Migration and Economic Development Partnership was concluded,
The Rwandan government’s lack of adherence to requirements under the Refugee Convention; And
evidence that Rwanda had failed to live up to requirements in a similar agreement with the Israeli
government between 2013 and 2018. The Court further believed that while the government of Rwanda

58 More extensive analysis of that Act and its interaction with the Rwanda plan is available at: UKCMG, Report 5, pp.
38-40.

59 R ((AAA) Syria and Ors) v Secretary of State for the Home Department [2023] UKSC 42.

60  Sir Jonathan Jones KCB KC (Hon), “The Supreme Court’s Rwanda verdict and Rishi Sunak’s response: what happens
ext?”, Institute for Government Blog (16 November 2023), last accessed 26 June 2024. Available at: https://www.
instituteforgovernment.org.uk/comment/supreme-court-rwanda-rishi-sunak-response .

61 The Court also noted the “surprising argument” from the Home Secretary that failed applicants would not be refouled
given the Memorandum of Understanding included provision to: “remove the person only “to a country in which they
have a right to reside”. That country will normal be the country of which the asylum seeker is a national or citizen: that
is to say, the country which he has fled, and in which (ex hypothesi) he faces persecution.” (para 94.), R ((AAA4) Syria
and Ors) v Secretary of State for the Home Department [2023] UKSC 42.
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might come to mitigate these concerns, it had not done so at the time at which the case began. Finally,
the Court dismissed the claim on Ground 2 that retained EU law still applied relating to the case.

The case was a significant blow to the government’s Rwanda plan. The day before the ruling, outgoing
Home Secretary Suella Braverman accused the Prime Minister of having no back-up plan should the
Court rule against the government.®> She further used her resignation letter to attack the position of the
European Court of Human Rights.

The Prime Minister’s reaction to the Supreme Court ruling came on 15 November 2023. In a statement, the
Prime Minister said that he “accepted and respected” the Court’s decision, albeit he did not agree with it.
This marked an improvement on the rhetoric used by previous leaders towards court decisions against the
government. Rishi Sunak went on to restate the importance of the rule of law within our democracy. The
Prime Minister also used his statement to announce the development of a new agreement with Rwanda
which would remove the risk of refoulment. This agreement would come into place alongside “emergency
legislation” which would “enable Parliament to confirm that, with our new Treaty, Rwanda is safe.”®

Putting aside the content of the new legislation, which is discussed below, the statement from the Prime
Minister raised concerns. Despite foregrounding his comments by acknowledging the role of the rule of
law within our democracy, the Prime Minister went on to suggest that the legislation would “ensure that
people cannot further delay flights by bringing systematic challenges in our domestic courts... and stop
our policy being repeatedly blocked.” This was followed by a declaration that the Prime Minister would
not allow a “foreign court to block these flights.” While stopping short of an outright condemnation
of the courts, the Prime Minister’s choice of words, portraying the judicial system as a “block™ or
“obstacle” against the will of a “reasonable government” and country is reminiscent of the muscular
posturing of previous executives. We state again, as we have in previous cases, that this endangers
principles 17 and 18 identified by this group. The proper operation of the UK constitution is dependent
on the independence of our courts, free from political pressure or interference.

While it is the right of a government and of Parliament to legislate on the issues they regard as important,
the stark nature of the decision of the Court against the government in R ((44A4) Syria and ORs) v
Secretary of State for the Home Department should have prompted reflection from the government. The
Court’s ruling that Rwanda was a distance from being a safe country and posing no risk of refoulment
should have led to a pause and ultimately to substantive amendment to the government’s Rwanda
plan. Instead, hours after the decision, the Prime Minister announced a new agreement and emergency
legislation which would circumvent the Court’s decision. This process is of considerable constitutional
concern, suggesting an outright disregard for the opinion of our highest court, if not quite explicitly of
its constitutional status. Moving forward, we must hope for an improvement in the respect afforded to
the function and position of the judiciary by the executive in this country.

62 Sam Blewett, “Braverman Blasts Sunak’s ‘Magical Thinking’ Before Supreme Court Rwanda Ruling”, The Independent
(14 November 2023), available at: < https://www.independent.co.uk/news/uk/crime/james-cleverly-prime-minister-
suella-braverman-cabinet-rwanda-b2447245.html >, last accessed 15 July 2024.

63  Sunak, “PM Remarks on Supreme Court Judgement”.
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Safety of Rwanda (Asylum and Immigration) Act 2024

Despite claims by the former-Home Secretary Suella Braverman, it appears the ruling of the Court in
R (AAA) v Secretary of State for the Home Department had been anticipated by the Sunak government.
Such preparation as had been made meant that the Prime Minister was able to announce the imminent
introduction of legislation after the decision as discussed above. This legislation came on 7 December
2023 in the form of the Safety of Rwanda (Asylum and Immigration) Bill, two days after a new treaty
had been agreed between the UK and Rwandan governments.

Directly addressed to the concerns raised by the Court in R (A44AA) v Secretary of State for the Home
Department, the Bill (now Act) attempted to mitigate those concerns or else to deliberately bypass
them via primary legislation. This use of legislation is, in and of itself, concerning. However, the
Rwanda Bill (now Act) itself contained a number of other issues. These were detailed thoroughly
in the Select Committee on the Constitution’s report on the Bill, published 9 February 2024.%
It is not necessary to repeat every point of criticism levelled at the Bill by the Committee and
others in this appendix, but it is useful to highlight some of the key issues, most of which were
identified and presented to the government in advance of the Bill reaching committee stage.

Of acute concern, Clause 1(2)(b) might reasonably be interpreted as parliamentary interference with
the courts, and as such as a breach of the separation of powers, depredating the rule of law. In declaring
Rwanda to be a safe country — “this Act gives effect to the judgement of Parliament that the Republic of
Rwanda is a safe country”® — the UK Parliament has potentially set a precedent that it may reverse the
factual conclusions of the courts.®® Clause 2 (1) of the Act then compounds this by detailing that every
future “decision-maker must conclusively treat the Republic of Rwanda as a safe country”.’” Here a
decision-maker is defined as the Secretary of State or an immigration officer and any court of tribunal
considering their decisions. Section 5 then suggests that the court’s jurisdiction extends regardless of
any contravening domestic or international law. This sweeping use of ouster clauses, highlighted in
other legislation passed over the last Parliament, is constitutionally inappropriate. The effort the Safety
of Rwanda (Asylum and Immigration) Act makes to bind actors to the government’s interpretation of
a factual question is worrying. As the Public Law Project have noted, it risks setting a “dangerous
precedent for future legislation”.%® It may be argued that the effect this legislation is to prevent the courts
from considering real existent risks to asylum seekers as determined by the Supreme Court, and thus
denies those same individuals basic fundamental rights protections.® These considerations prompted the
Constitution Committee to advise the House to “consider whether these restrictions are constitutionally
appropriate”, though in the event this advice went unheeded.”

64 House of Lords Select Committee on the Constitution, Safety of Rwanda (Asylum and Immigration) Bill, Third Report
of Session 2023 — 24, HL 63 (House of Commons, London, 2024), available at: < https://committees.parliament.uk/
publications/43291/documents/2 15532/default/#:~:text=The%20Safety%200f%20Rwanda%20(Asylum.begin%20
on%2012%20February%202024 >, last accessed 15 July 2024. .

65 Safety of Rwanda (Asylum and Immigration) Act 2024, Clause 1(2)(b).

66 Select Committee on the Constitution, Safety of Rwanda Bill, p. 5.

67 Safety of Rwanda (Asylum and Immigration) Act 2024, Clause 2(1).

68 Public Law Project, “Public Law Project briefing for the House of Commons Committee Stage of the Safety of
Rwanda (Asylum and Immigration) Bill”, (January, 2024), available at: < https://publiclawproject.org.uk/content/
uploads/2024/01/Rwanda-Bill-House-of-Commons-Committee-Stage-Briefing-Jan-2024-1.pdf >, last accessed 15
July 2024, p. 4.

69 Wallace, “The Rwanda Bill: A constitutional tipping point?”.

70 Select Committee on the Constitution, Safety of Rwanda Bill, p. 6.
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Clause 1(4), recognising that “the Parliament of the United Kingdom is sovereign” and that “the
validity of an Act is unaffected by international law”, is a disappointing inclusion to the Act and a
poor piece of law making. Within the UK constitution parliamentary sovereignty is recognised within
certain limits. Beyond redundant, the wording reflects a growing tendency, elsewhere discussed in our
reports, to include political posturing as part of legislation, be this in titles or clauses. Likewise, a stated
assertion that the validity of an Act is unaffected by international law accomplishes little. Clause 1(4)
i1s emblematic of what is, overall, a poorly drafted Act of Parliament, and it is hoped that standards of
drafting, or at least that drafting which is taken forward by ministers and presented to Parliament, will
improve to reverse this trend of recent years.

Continuing on to Clause 3, the Act disapplies sections 2, 3, 6 and 9 of the Human Rights Act 1998. This
Clause therein infringes on the courts’ ability to consider ECtHR case law relating to Rwanda and that
country’s safety for asylum seekers. The Clause also removes the existing human rights obligations
placed on various public bodies, including courts, and prevents claims or arguments on the basis of
some human rights and prevents “courts from applying the Safety of Rwanda Act in a way that is
compatible with [European] Convention rights.””" While the disapplication of the HRA has becoming
worryingly commonplace across the last Parliament, the sweeping nature of Clause 3 marks a new
advance in the brazenness and extent of this constitutionally inappropriate development. In addition to
this, the change in practice of the use of statements under section 19(1)(b) of the Human Rights Act is,
as the Constitution Committee has noted, constitutionally significant, indicating a “disregard for human
rights protections”.” It must be hoped that this Act has not contributed to normalising such disregard.

Clause 5(2) of the Act raises further concern by suggesting that “it is for a Minister of the Crown
(and only a Minister of the Crown) to decide whether the United Kingdom will comply” with Interim
Measures from the ECtHR.” There is a degree of ambiguity in this phrasing, but it appears that this is
intended to imply a minister might lawfully ignore an interim measure issued by the European Court
of Human rights. 5(3) then goes on to stipulate that a court or tribunal should have no regard to an
interim measure relating to the removal of an asylum seeker to Rwanda. Clause 5 taken as a whole is
of great concern in regard to the constitutional principle of the independence of the judiciary, expressed
in principles 17 and 19 identified by this group. In addition, as the Northern Ireland Human Rights
Commission has observed, the clause also raises significant concerns relating to the Act’s standing in
Northern Ireland.”™ It must be noted that this is just one of a great many concerns about the Act relating
to Northern Ireland and the Windsor Framework and Belfast/Good Friday Agreement.”

The problems with the Safety of Rwanda (Asylum and Immigration) Act described above did not
become apparent only after its enactment. At every stage in the Bill’s progression through Parliament
these arguments were presented to the government, with numerous formal amendments offered in an
effort to try and improve the Bill. These were rejected almost without exception by the government.
Of those exceptions were a non-statutory commitment that those Afghan nationals who had supported
British forces and were subsequently forced to flee Afghanistan would not be deported to Rwanda, and

71 Sinead Nowak, “Seven Things you Should Know About the Safety of Rwanda Act”, The Law Society Blog (14 May
2024), available at: < https://www.lawsociety.org.uk/topics/immigration/seven-things-you-should-know-about-the-
safety-of-rwanda-act >, last accessed 15 July 2024.

72 Select Committee on the Constitution, Safety of Rwanda Bill, p. 11.

73 Safety of Rwanda (Asylum and Immigration) Act 2024, Clause 5(2).

74 Northern Ireland Human Rights Commission, Advice on the Safety of Rwanda (Asylum and Immigration) Bill (January,
2024), available at: < https://nihrc.org/assets/uploads/publications/NIHR C-Advice-on-Rwanda-Bill-January-2024.pdf
>, last accessed 15 July 2024, p. 34.

75 See Select Committee on the Constitution, Safety of Rwanda Bill, pp. 8-9.
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a concession that the Secretary of State would produce an annual report on the operation of the Act in
relation to modern slavery and people trafficking.”® While a government is within its rights to pass the
legislation it desires and to accept or reject amendments on their merit, the bullish way in which this Act
was put through Parliament is constitutionally undesirable. In this regard, principles 1 and 5 identified
by this group, that government should approach areas of constitutional change with care and an attempt
to find consensus, and that the expertise, constitutional and otherwise, of the House of Lords should be
properly appreciated by government, may be said to have been infringed upon by the passage of the Act.

Conclusion

It is widely estimated that the Rwanda asylum scheme has cost the government almost half a billion
pounds.”” While striving for “value for money” is not in and of itself a constitutional principle, that
such a sum should have been spent on a plan which has been patently damaging to the development
of the UK constitution is regrettable. Point 3 of Lord Nolan’s Principles of Public Life suggests those
working in the public sector should strive for objectivity. That: “holders of public office must act and
take decisions impartially, fairly and on merit, using the best evidence and without discrimination or
bias.””® At every stage, government ministers were warned of the impracticality of the Rwanda plan and
of the constitutional issues it raised. That they persevered regardless of the financial and constitutional
cost might be said to conflict with Nolan’s objectivity principle. While it is possible that asylum seekers
might still be sent to Rwanda at some stage in the future, the new government’s opposition to the policy
and their commitment to begin an audit of the scheme suggests this is unlikely.”

Despite the fact that the Rwanda plan will likely never be fully realised, beyond the financial cost,
the damage the policy as a whole has done to the UK’s uncodified constitution over two years is
considerable. It is itself emblematic of a great many of the constitutional ills which have advanced in
recent years, encompassing bad legislation, poor standards in public life and, perhaps most acutely,
attacks of various kinds on the independence and work of the judiciary by the executive. As has been
detailed throughout this appendix, the development of the Rwanda policy has negatively impacted upon
the following constitutional principles identified by this group: 1, 3,4, 5, 7, 8, 9, 15, 17, 18 and 19.

It must be hoped first that the constitutional ills represented in the Safety of Rwanda (Asylum and
Immigration) Act 2024 are amended or otherwise removed from having effect. Second, the Rwanda
scheme has advanced new depredations in the development of the UK constitution, as well as continuing
some already existing negative trends. It must be hoped that these do not serve as a precedent for further
abuses and, relatedly, that that damage which has already been done may be swiftly reversed in an effort
to strengthen our constitution and our institutions of government and justice.

76  Sir Jonathan Jones KCB KC(Hon), The Rwanda Act: what next in the courts? UK in a changing Europe Blog (23
April 2024), available at: < https://www.instituteforgovernment.org.uk/explainer/rwanda-asylum-what-next-courts >,
last accessed 15 July 2024.

77 Faye Brown, “Cost of Stalled Rwanda Asylum Scheme Could Soar to £500m, Watchdog Says”, Sky News (1 March
2024), available at: < https:/news.sky.com/story/cost-of-stalled-rwanda-asylum-scheme-could-soar-to-500m-
watchdog-says-13083968 >, last accessed 15 July 2024,

78 See Appendix a.

79  Sam Francis, “Starmer Confirms Rwanda Deportation Plan ‘Dead’”, BBC News, (6 July 2024), available at: < https://
www.bbc.co.uk/news/articles/cz9dn8erg3zo >, last accessed 15 July 2024.
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Appendix d: Developments in Northern Ireland

Since the formation of the UKCMG in 2020 many of our publications have been bound to report that the
Northern Ireland Executive and Assembly were suspended. It is to be welcomed that the latest hiatus of
functioning government in Northern Ireland (lasting two years), ended in February of this report period.
Northern Ireland’s difficulties have had constitutional and political ramifications for the whole of the
UK.

After the UK’s exit from the European Union, the UK government has continued to attempt to address
the concerns of unionists in Northern Ireland relating to the change in position of Northern Ireland post-
Brexit, and in particular the presence of an internal trade border between Northern Ireland and the rest of
the United Kingdom. The efforts began with informal talks, progressing through the proposed Northern
Ireland Protocol Bill, which threatened to breach international law by taking unilateral action on the
Protocol. This was abandoned when Rishi Sunak’s government negotiated the Windsor Framework
with the EU in February 2023. The Windsor Framework was considered in the last report in this series.
The Framework marked an improvement in UK-EU relations and in constitutional terms, but the
Framework still faced opposition from some unionists, led by the DUP. In protest at the Protocol on
Ireland/Northern Ireland, the Democratic Unionist Party had used its veto to prevent the Executive and
Assembly from fully functioning since February 2022. As we have written previously: “This breakdown
created uncertainties around the viability of governance arrangements pioneered in the Belfast/Good
Friday Agreement.” Following direct talks between the UK Government and the DUP under then-leader
Jeffrey Donaldson MP, the Safeguarding the Union command paper was produced which enabled the
DUP to return to power-sharing by assuring unionists that Northern Ireland’s place in the Union was
secure.® This was not in any sense a linear process. Across these different steps, different constitutional
issues have been raised, many of which have already been addressed in the reports of this group.

Safeguarding the Union

It follows that a return of Stormont is to be welcomed even though, as was noted in our end of Parliament
review, the damage caused by long periods without an Executive or functioning Assembly will take time
to repair, not least given the backlog of policy implementation and spending decisions. The agreement
between the Democratic Unionist Party and Rishi Sunak’s government, as it is expressed through the
Northern Ireland Office paper “Safeguarding the Union”, has constitutional implications for the UK.%!
First, the losses incurred by the DUP in the 2022 Assembly elections saw Sinn Féin returned with
the largest number of seats in the Assembly, and thus eligible to hold the position of First Minister.*

80 Peter McLoughlin, “Northern Ireland Deal to Restore Power Sharing After Two Year Gap — How it Happened and
What Comes Next”, Queen's Policy Engagement (31 January 2024), available at: < http://gpol.qub.ac.uk/northern-
ireland-deal-to-restore-power-sharing-after-two-year-gap-how-it-happened-and-what-comes-next/ >, last accessed 17
July 2024.

81 Northern Ireland Office, “Safeguarding the Union”, (31 January 2024), available at: < https://www.gov.uk/government/
publications/safeguarding-the-union >, last accessed 17 July 2024.

82 “NI Election Results 2022: Sinn Féin Wins Most Seats in Historic Election”, BBC News (8 May 2022), available at: <
https://www.bbc.co.uk/news/uk-northern-ireland-61355419 >, available at: 17 July 2024.
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Perhaps it was in light of such an historically significant occurrence that the UK government saw fit to
allow the “Safeguarding the Union” command paper to undermine “thirty years of good practice” when
it comes to Northern Ireland.

The paper outlined the government’s intention that Northern Ireland should enjoy “the opportunities
posed by full access to the UK and the EU markets”, and that this is “the surest way to persuade the
majority of the people of Northern Ireland that its best future remains within the Union.” In particular, by
this expression, the UK government has risked falling afoul of the obligation placed on it by the British-
Irish Agreement 1998 to exercise sovereignty within Northern Ireland with “rigorous impartiality”.
Such impartiality can be breached by formal government decisions, but also “by the practices of the
parties in government and their relationships to those in Northern Ireland.”

In tailoring change to Northern Ireland’s constitutional position within the UK exclusively with one
political party in mind, the government showed regrettable partiality on the issue. Likewise, the absence
of parity of esteem for nationalism, evident across the command paper, is concerning with regard to the
1998 Belfast/Good Friday Agreement. As was noted in our recent end of parliament review, the paper
also details the future use of secondary legislation by UK ministers, continuing that worrying trend.

While the restoration of the Northern Ireland executive was imperative for the proper functioning of the
UK constitution, it is regrettable that the tone and process by which this was accomplished itself raises
constitutional concerns. While the Labour Party and the new Secretary of State for Northern Ireland
supported the agreement reached by the last government and the DUP, it remains to be seen whether
greater respect will be paid to the historic commitments laid down in the Belfast/Good Friday Agreement
and the British/Irish Agreement 1998 going forward. As we have written previously, ensuring continuing
peace and good governance in Northern Ireland is dependent on such commitments. Such “[p]rinciples
should not be abandoned in pursuit of short-term objectives, in this as in other constitutional spheres.”

Of less political contention but also some constitutional significance is the fact that the Safeguarding the
Union deal established new institutions to manage intra-UK relations, including the East-West Council
and Intertrade UK.® Changes made under the 2023 Windsor Framework agreement for the functioning
of the devolved institutions are also significant. The restored Assembly has for the first time (somewhat
ironically) a committee dedicated to scrutinising EU legislation — the Democratic Scrutiny Committee.
The purpose of the Committee is to scrutinise updates and amendments to EU law that applies in
Northern Ireland under the Protocol/Windsor Framework. MLAs also hold new powers under the
Windsor Framework to request the UK Government stops the update or addition of EU law applicable in
Northern Ireland. There were two votes on the latter — so-called Applicability Motions — in this reporting
period, with one failing and one passing.

Article 2 of the Windsor Framework

More broadly, the importance of the Windsor Framework for the whole of the UK not just Northern
Ireland was demonstrated in judgements of the High Court in Belfast in Spring 2024 which saw portions
of UK Acts of Parliament disapplied in Northern Ireland. These centred on Article 2 of the Windsor
Framework. An Article on protecting the ‘Rights of Individuals’ in Northern Ireland was included in

83 Katy Hayward and David Phinnemore, “What’s new in the DUP deal and what does it mean for the Windsor Framework”,
Post-Brexit Governance NI (February 2024), available at: https://www.qub.ac.uk/sites/post-brexit-governance-ni/
ProjectPublications/Explainers/SafeguardingtheUnion/, last accessed 26 July 2024.
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the first draft of the UK-EU Withdrawal Agreement in March 2018. It remained unchanged through the
various iterations of the Protocol on Ireland/Northern Ireland that followed: May’s ‘backstop’ (November
2018), Boris Johnson’s Deal (October 2019), and Rishi Sunak’s Windsor Framework (February 2023).

The purpose of the Protocol on Ireland/Northern Ireland (Windsor Framework) was not just to avoid a
hard border on the island of Ireland but, as Article 1 states, to ‘protect the 1998 [Good Friday/Belfast]
Agreement in all its dimensions’. The very next Article (2) is directly to that end. What is striking about
Article 2 is that — in a joint UK-EU agreement — it focuses solely on one protagonist. ‘The United
Kingdom’, it says, ‘shall ensure that no diminution of rights, safeguards or equality of opportunity,
as set out in...the 1998 Agreement...results from its withdrawal from the [European] Union.” Human
rights protections and equality safeguards were key to the Agreement to end a conflict which erupted in
the late 1960s following state repression of civil rights protests. The second part of Article 2 commits
the UK to continuing to facilitate the work of the institutions and bodies established by the Agreement
to uphold such rights. To find UK law to be incompatible with Article 2 of the Windsor Framework is to find it
to diminish the rights fundamental to the 1998 Agreement, including the European Convention on Human Rights
(1951). This is precisely what the High Court in Northern Ireland did in February and May 2024.

The first case related to the Northern Ireland Troubles (Legacy and Reconciliation Act) 202334, which
was passed in September 2023 and which the new government has pledged to repeal.® The so-called
Legacy Bill had been unpopular across Northern Ireland, with significant criticism from all parties in
Northern Ireland and all victims and survivors groups.

The government argued the Bill would help to draw a line under issues relating to prosecutions and
investigations for acts committed during the Northern Ireland Troubles. Key to this was a limit on
“criminal investigations, legal proceedings, inquests and police complaints, extending to the prisoner
release scheme”.*® Some have argued that it amounted to offering “immunity from prosecution for a
significant cohort of service personnel suspected of having engaged in criminal activity in Northern
Ireland” during the Troubles in an effort to “engage in a concerted effort to shut down legal avenues
of redress for victims of the conflict”.®” The DUP labelled the Act “abhorrent” while Sinn Féin’s John
Finucane described it as “exceptionally cruel.”*®

84 See: Freya McClements, “Controversial Element of Troubles Legacy Bill Rejected in House of Lords”, The Irish Times
(26 June 2023), available at: < https://www.irishtimes.com/ireland/2023/06/26/controversial-element-of-troubles-
legacy-bill-rejected-in-house-of-lords/ >, last accessed 17 July 2024.

85 Amy Gibbons, “Starmer says he would scrap law protecting NI veterans from prosecution”, The Telegraph (3 June
2024), available at: < https://www.telegraph.co.uk/politics/2024/06/03/keir-starmer-scrap-law-protecting-ni-veterans-
prosecution/ >, last accessed 17 July 2024.

86 Northern Ireland Troubles (Legacy and Reconciliation) Act 2023, available at: < https://www.legislation.gov.uk/
ukpga/2023/41 >, last accessed 17 July 2024.

87 Stuart Wallace, “25 years on is Westminster backtracking on human rights in Northern Ireland?”, The Constitution
Society Blog (10 April 2023), available at: < https://consoc.org.uk/is-westminster-backtracking-on-human-rights-in-
northern-ireland/ >, last accessed 17 July 2024.

88 “Northern Ireland Troubles: Controversy Legacy Bill Passes through Commons”, BBC News (9 September 2023),
available at: < https://www.bbc.co.uk/news/uk-northern-ireland-66720994 >, last accessed 17 July 2024.
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Many criticisms of the Bill were raised at an early stage by the Joint Committee on Human Rights, not
least issues of compatibility with the European Convention on Human Rights.* UN Special Rapporteurs
warned the Bill stood in “flagrant contravention” of the UK’s international Human Rights obligations.”
Too few of the amendments, suggestions and criticisms of the Committee and others were taken on
board by the government across the progression of the Bill. The passed Act has since been successfully
challenged in the High Court’! and the Irish government has also begun a legal challenge against the UK
government in the European Court of Human Rights relating to the Act.*?

The Labour Party opposed the Bill throughout its passage, sharing many of the criticisms of the Bill
present among the Committee and across communities in Northern Ireland. Before the election, the
Party vowed to repeal the Act and since entering government it has committed to this, including in the
King’s Speech.”® Despite this, the passage of the Act and its status in law has been damaging regarding
both rule of law and territorial constitution principles of the UK constitution identified by this group.
These include principles: 7, 16, 17 and 19. With a commitment to repeal the Act, it must be hoped that
the infringement on these principles is also reversed in the enactment of whatever policy comes to
replace the Northern Ireland Troubles (Legacy and Reconciliation Act) 2023. Victims and survivors’
groups will watch to see whether a controversial institution established by the Act, the Independent
Commission for Reconciliation and Information Recovery, will be allowed to remain in place.

Another issue with the Act, though not entirely caused by it, is the prospect of a divergence in the rights
available to individuals within the United Kingdom. This was brought to prominence in the report
period by the High Court’s ruling in Dillon and Others v Secretary of State for Northern Ireland.’*
The case, brought by victims and the families of victims of crimes committed during the Troubles,
sought to challenge the Act under the Human Rights Act, the Windsor Framework and common law.
Arguments centred on Article 2 of the ECHR, which places a duty on states to investigate killings
involving state actors, and ensuring that rights protections in Northern Ireland remained consistent pre
and post-Brexit.”® The court ultimately ruled in favour of the applicants, ensuring large sections of the

89 House of Commons/House of Lords Joint Committee on Human Rights, Legislative Scrutiny: Northern Ireland
Troubles (Legacy and Reconciliation) Bill, Sixth Report of Session 2022 — 23, HC 311 HL 79 (House of Commons,
London, 2022), available at: < https://committees.parliament.uk/publications/30491/documents/175903/default/ >, last
accessed 17 July 2024,

90 “Press Release UK: Flawed Northern Ireland ‘Troubles’ Bill Flagrantly Contravenes Rights Obligations, say UN
Experts”, United Nations Human Rights, Office of the High Commissioner (15 December 2022), available at: < https://
www.ohchr.org/en/press-releases/2022/12/uk-flawed-northern-ireland-troubles-bill-flagrantly-contravenes-rights >,
last accessed 17 July 2024.

91 See below.

92 “Press release: New Inter-State Application Brough by Ireland Against the United Kingdom”, European Court of
Human Rights (19 January 2024), available at: < https://hudoc.echr.coe.int/eng-press# { %22 fulltext%22:[%221859/24
%22].%22languageisocode%22:[%22ENG%22]} >, last accessed 17 July 2024.

93 Connla Young, “Shadow Secretary of State Hilary Benn says he will ‘Repeal and Replace’ Legacy Act’, The Irish
News (1 May 2023), available at: < https://www.irishnews.com/news/northern-ireland/shadow-secretary-of-state-
hilary-benn-says-he-will-repeal-and-replace-legacy-act-OYBF420AQRASVPY24SQP2ZI VQM/ >, last accessed 17
July 2024 and Rebecca Black, “Troubles Bereaved Hail ‘Important Day’ as Government Vows to Repeal Legacy Act”,
The Independent (17 July 2024), available at: < https://www.independent.co.uk/news/uk/troubles-gavin-robinson-
northern-ireland-government-micheal-martin-b258 1357.html >, last accessed 17 July 2024.

94 Dillon and Others v Secretary of State for Northern Ireland [2024] NIKB 11, available at: < https://www.judiciaryni.
uk/files/judiciaryni/2024-03/Dillon%2C%20McEvoy%2C%20McManus%2C%20Hughes%2C%20Jordan%2C%20
Gilvary%2C%20and%20Fitzsimmons%20Application.pdf >, last accessed 17 July 2024.

95 Anurag Deb and Colin Murray, “Dillon and others’ application for judicial review — a radically unradical analysis of
the Legacy Act”, UK Human Rights Blog (18 March 2024), available at: https://ukhumanrightsblog.com/2024/03/18/
dillon-and-others-applications-for-judicial-review-a-radically-unradical-analysis-of-the-legacy-act/ >, last accessed
18 July 2024.
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Act were disapplied in Northern Ireland. As Stuart Wallace has written, while in the case of the Legacy
Act the results were largely self-insulated, should wider appeals be brought along similar lines, we may
begin to see a divergence in rights protections in Northern Ireland and the rest of the UK.

While this ruling related in large part to the Windsor Framework, it is unsurprising that the Northern
Ireland Troubles (Legacy and Reconciliation Act) 2023 might prove a wedge. As has been noted
above, the composition and passage of the Act was ill-conceived and poorly executed, failing to attract
consensus in Northern Ireland and attracting explicit condemnation from the United Nations, Council
of Europe and members of US Congress. We state clearly, as we have in the past, that legislation of such
constitutional significance should be carefully considered, and considered with special regard in this case
for the hard-won commitments laid down in the Belfast/Good Friday Agreement. Consideration must
also be given to the implications of the Windsor Framework too. The Secretary of State for Northern
Ireland argued in the Dillon case that Article 2 does not give rise to any legal right and is enforceable
only politically (because it is not ‘directly effective’). This reverses previous understandings of the
protections offered by Article 2, including by the Dedicated Mechanism established to oversee it.

The significance of Article 2 and its reach across the Irish Sea was also demonstrated by another judgment
issued in May 2024. The High Court in Belfast ruled that key elements of the UK’s Illegal Migration
Act are incompatible with the Windsor Framework and should not be applied in Northern Ireland.”’
The court found that parts of the Act, which gives the government expansive powers to remove asylum
seekers, violate the human rights of those seeking refuge in Northern Ireland. What is notable is that this
case was taken by the Northern Ireland Human Rights Commission. In essence, the ruling means that
elements of UK law diminish rights that are fundamental to the 1998 agreement, including the European
Convention on Human Rights.”® The High Court judgement on the UK’s immigration policy reveals
how far and how quickly such commitments and protections have been allowed to wane.

96 Stuart Wallace, “The Sunlit Uplands of Rights Protections in Northern Ireland”, The Constitution Society Blog (4 April
2024), available at: < https://consoc.org.uk/the-sunlit-uplands/ >, last accessed 17 July 2024.

97 Judiciary Communications Office, Summary of Judgement, Court rules provisions of the illegal migration act are
incompatible with article 2(1) of the Windsor Framework and should be disaplied (13 May 2024), available at: <https://
www.judiciaryni.uk/files/judiciaryni/2024-05/Summary%200f%20judgment%20-%20In%20re%20NIHRC%20
and%20JR%20295%20%2811legal%20Migration%20Act%202023%29%20-%20130524_0.pdf >, last accessed 10
September 2024.

98 Katy Hayward, “UK ‘taking back control’ of its borders risks rolling back human rights protections”, The Conversation
(17 May 2024), available from: <https:/theconversation.com/uk-taking-back-control-of-its-borders-risks-rolling-
back-human-rights-protections-230044>, last accessed 26 July 2024.
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