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A CAUTIONARY TALE FROM SRI LANKA TO THE UK

Introduction

How do the concepts of democratic accountability and government stability complement
and stand in tension with one another in the United Kingdom’s parliamentary system?
How do these interactions affect parliamentarianism? In this report, I answer these
questions focusing on the year 2022 — within which the UK saw the resignations
of two Prime Ministers — and draw upon comparative insights from Sri Lanka. Sri
Lanka is a semi-presidential system, an institutional regime type that provides weak
mechanisms of accountability compared to parliamentary systems. In 2022, Sri Lanka
saw its President compelled to resign from his position because of persistent public
protests. In this report, I argue that even though the UK’s parliamentary mechanisms
for holding the executive to account prevailed, the attempts by former Prime Minister
Boris Johnson and his party allies to undermine institutional mechanisms posed
and continue to pose a threat to the UK’s parliamentary model as well as the UK’s
constitutional democracy.

In the first section of the report, I briefly describe the concepts of democratic
accountability, government stability and institutional regime types to readers. In the
second section, I offer reasons why Sri Lanka is a suitable comparator for analysis. In
section three, I analyse the significance of democratic accountability in times of crisis,
focusing on events that led to executive resignations in the UK and Sri Lanka in 2022.
I argue that even though processes of accountability result in short-term government
instability, weakening democratic accountability undermines constitutional democracy.
In the final section of the report, I analyse the long-term implications of these incidents
on balancing democratic accountability and government stability.

Whether the centralisation of the Prime Minister’s powers in the UK amounts to a
presidentialisation of politics or, at any rate, a prime-ministerialisation of paliamentary
politics is an ongoing debate. I argue that since Prime Ministers of the UK have sought
to amass the political powers of a President (short of the legitimacy afforded by direct
election by the people and separation from Parliament) while also maintaining their
control over the Parliament as Prime Minister, there is a semi-presidentialisation of
politics occurring in the UK. Based on the Sri Lankan example, I caution against
the threat that this semi-presidentialisation trend poses in weakening the processes of
democratic accountability.

I am thankful to Dr. Dexter Govan for his suggestions and comments on the earlier
drafts of this report.
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Section 1: Introduction to the concepts of democratic
accountability, government stability and institutional
regime types

In this section, I offer brief descriptions of democratic accountability, government
stability and institutional regime types. Institutional regime types discuss the
different ways in which constitutional democracies can design their institutions of
governance. Democratic accountability and government stability are two virtues
that these different configurations of institutional regime types seek to achieve.
Constitutional theorists and political scientists discuss a myriad of virtues that
institutional designs try to achieve (for example, anti-factionalism, political
pluralism, decisiveness, responsiveness).! In this report, I focus on democratic
accountability and government stability and the interactions between them.

1. Democratic accountability

Accountability involves acts of narration or explanation by one party while the other
party (or their representative) engages in tallying up these accounts to see if those acts
are justified.? I am specifically interested in the application of accountability within
constitutional democracy. In modern contexts, democracy is predominantly practiced
indirectly where elected representatives of the people engage in governance on behalf
of the people.® It relies on clear relationships between representatives, institutions
of governance and the people. Political parties are the main vehicles through which
people express their will and choose their representatives.* In turn, these parties
are indispensable actors in the interaction of political branches of the state (i.e.
the legislature and the executive). Along with elections comes the expectation that
representatives will ‘represent’ the interests of the electors and discharge the myriad of
functions of legislative and executive office in a satisfactory manner.> Accountability
is integral to democracy.® In fact, Mark Warren states that ‘democracy could not be
conceived, let alone practiced, without vast and complex webs of accountabilities
between peoples and those who govern on their behalf and in their name.”’

1 Tarunabh Khaitan, ‘Balancing Accountability and Effectiveness: A Case for Moderated
Parliamentarism’(2021) 7 CJCCL 82;
Gary W. Cox and Mathew D. McCubbins, ‘Political Structure and Economic Policy: The Institution-
al Determinants of Policy Outcomes’ (1997) 4-6 <https:/citeseerx.ist.psu.edu/document?repid=repl &-
type=pdf&doi=12f44bf1b46a95d7bb7271b9%a84e3e2edf99ac5> accessed on 25 February 2024.

2 Carol Harlow, ‘Accountability and Constitutional Law’ in Mark Bovens (ed) et al, The Oxford Handbook
of Public Accountability (OUP 2014) 196-8.

3 Gunter Frankenberg, ‘Democracy’ in Michael Rosenfeld, Andras Sajo (eds), Oxford Handbook of
Comparative Constitutional Law (OUP 2012) 253.

4 Tarunabh Khaitan, ‘Political Parties in Constitutional Theory’ (2020) 73 Current Legal Problems 89, 90.

5 For a detailed analysis of the types of ‘representation’ see, Hanna Fenichel Pitkin, The Concept of Rep-
resentation (University of California Press 1967).

6 See, Tarunabh Khaitan (n 1) 85, where he mentions the interconnected nature of representation and ac-
countability.

7 Mark Warren, ‘Accountability and Democracy’ in Mark Bovens (ed) et al, The Oxford Handbook of
Public Accountability (OUP 2014) 39.



https://citeseerx.ist.psu.edu/document?repid=rep1&type=pdf&doi=1f2f44bf1b46a95d7bb7271b9a84e3e2edf99ac5
https://citeseerx.ist.psu.edu/document?repid=rep1&type=pdf&doi=1f2f44bf1b46a95d7bb7271b9a84e3e2edf99ac5
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While democracy establishes the relationship of accountability between
representatives, institutions of governance and the people, constitutional law provides
the legal tools for holding representatives accountable.® Democratic accountability
targets holding to account the political branches of the state. Even within the executive
and legislature, the public generally holds heightened expectations for the democratic
accountability of members of the executive, led by the President or the Prime
Minister depending on the institutional regime type, and members of the government.
Members of the government under a parliamentary system include members of the
legislature drawn from the parties or groups who support the government as well as
the members of the executive. These gradations of accountability expected from the
executive, the MPs of the governing party and the MPs of the opposition produce
the intra-branch mechanisms of accountability within the legislature as well as inter-
branch accountability between the executive and the legislature. The judiciary and
fourth branch institutions (where they are established) also facilitate inter-branch
accountability mechanisms.” Members are also held accountable to the people
through periodic elections and constant institutional responses to public opinion.'

2. Government stability

Like accountability, stability also does not yield an easy definition and applies in
multiple contexts. In constitutional law scholarship, scholars frequently refer to
stability, but they do not exactly define or lay out the scope of what they mean. In this
section, I will distinguish between the different definitions of stability that scholars
have considered and then describe how I approach the concept.

Experts may discuss any of these aspects when they speak of stability in the context
of governance: constitutional stability, regime stability, political stability, government
stability and stable government. ‘Constitutional stability’ focuses on the durability of a
constitution in governance. Law, in general, attempts to maintain the predictability and
stability of the legal system.!! Constitutional law takes on this quality in the enactment
and application of the constitution. Courts play a central role in ensuring constitutional
stability ‘by lowering the stakes of political activity’ through providing a way for
citizens to act against the abuse of public officials and by responding to changing
circumstances through the adjustment of constitutional interpretations.'?

Regime stability refers to the continuity of the institutional regime type, parliamentary
or presidential. Constitutional stability and regime stability are inseparable from one
another because laying out the contours of the institutional regime type is one of the
main functions of a constitution. In fact, earlier constitutional drafters saw this to be
the main function of a constitution. This is evident in the drafting of the United States

8 Carol Harlow (n 2) 199-204.
9 For example, the Elections Commission, The Commission to Investigate Allegations of Bribery or
Corruption and the other Commissions listed in Article 41B of the Sri Lankan Constitution 1978.

10 Mark Warren (n 7) 40-41

11 Robert B. McKay, ‘Stability and Change in Constitutional Law’ (1963) 17 Vanderbilt Law Review
203, 203.

12 Sonia Mittal, Barry R. Weingast, ‘Constitutional Stability and Differential Court’ (201) 13 Journal of
Constitutional Law 337, 339.
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Constitution, which left the fundamental rights to be adopted later as amendments."
Ivor Jennings, the British constitutional scholar who drafted the Soulbury Constitution
of 1948 for Sri Lanka, was of the same view and did not include a fundamental rights
chapter in the first post-independence Sri Lankan Constitution.'

Political stability is a broader concept that covers the political activities of society in
general and focuses on the extent to which ‘members of society restrict themselves
to the behaviour patterns that fall within the limits imposed by political role
expectations.’!® Therefore, political stability covers the actions of the entire society that
either ensures or disrupts the smooth functioning of the country’s state and political
system. Too much scholarship has used political stability, government stability and
stable government interchangeably. However, we must make a distinction between
political stability on one side and government stability or stable government on the
other. Governmental stability is narrower in the sense that ‘government’ focuses on
the political party in power within the political branches of the state i.e. the legislature
and the executive. Therefore, ‘government stability’ refers to peaceful politics within
the party in power as well as among the opposition parties in the legislature during an
elected term. Thus, even though political stability and government stability are linked
to each other, there is a clear distinction in terms of their scope.

A constitution achieves governmental stability through its institutional regime design.
Theaimofthisistoensurethattheelected branches ofthe state can function withsufficient
stability and engage in politics between elections. To achieve this, vesting a significant
amount of power — and discretion — within government is required. Therefore, while
accountability requires limiting some powers of government, a desire for stability might
entail enhancing them. Beyond this, though, accountability is the means through which
we can assess whether stability is delivered by peaceful politics in the public interest.
Consequently, while the relationship is complex, the two concepts are inherently linked.

3. Institutional regime types

By ‘institutional regime types’ we mean the different ways in which different countries
have configured their legislatures and executives.!® There are two main democratic
institutional regime types in practice: parliamentarianism and presidentialism. In
parliamentary systems we see a fusion of powers between the legislature and the
executive with the prime minister and members of the cabinet being members of the
Parliament and being responsible to the Parliament. This is the system of the United
Kingdom and those other parliamentary systems that follow the Westminster model.
In contrast, presidential systems, exemplified by the United States, adopt a clearer
separation of the legislature and executive because the president-led executive is

13 Jack N Rakove, ‘James Madison and the Bill of Rights: A Broader Context’ (1992) 22 Presidential
Studies Quarterly 667, 674.

14 Mara Malgodi, ‘Ivor Jennings’s Constitutional Legacy beyond the Occidental-Oriental Divide’ (2015)
42 Journal of Law & Society 102, 107, 113-114.

15 Claude Ake, ‘A Definition of Political Stability’ (1975) 7 Comparative Politics 271, 273.

16 ‘Institutional Regime Type’ is based on the terminology used by Tarunabh Khaitan (n 1).
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not part of the legislature."” Alongside UK-style parliamentarianism and US-style
presidentialism, there are also institutional regime types that either adapt or mix the
characteristics of these two types. As an example of the first category, “constrained
parliamentarianism”, as characterised by Bruce Ackerman, is a parliamentary system
with judicial review of legislation and checks, balances and counter levers through
other institutional mechanisms/designs, which might include federalism.'®

An example of the second category is the semi-presidential system, which mixes
elements of the presidential system with the parliamentary system. In semi-presidential
systems, a cabinet is responsible to the Parliament as in parliamentary models, while
the directly elected president does not hold membership of the Parliament as in
presidential models. Often a presidential model will include a Prime Minister or similar
figure. Within semi-presidential systems, the President can remove the Prime Minister
at his will (these are called presidential-parliamentary systems) or the Prime Minister
can hold office based on the confidence of the Parliament, making it more difficult
for the President to remove him at will (called premier-presidential systems)."” The
semi-presidential system started with the Constitution of the Fifth Republic of France
designed by Charles De Gaulle.” Sri Lanka’s 1978 Constitution (current constitution)
follows the Gaullist model and established a semi-presidential institutional regime.?!

Parliamentary and presidential institutional regime types balance democratic
accountability and government stability in slightly different ways. For example, in
the UK parliamentary system, the focus is on continuing democratic accountability
with a cabinet of ministers themselves accountable to Parliament. Following the long-
established convention, the monarch appoints the leader of the party that has won
the election as the Prime Minister. The UK Prime Minister leading the cabinet will
be compelled to either resign or resort to dissolving Parliament if the Government is
defeated in a no-confidence motion.

In presidential systems, democratic accountability is established through the direct
election of the President by the people, but once she is elected, she is in office for a fixed
term. The President and her executive officials remain separate from a Parliament, as
in the United States. Parliament can only impeach a President following a stringent
constitutional procedure. The President is directly elected by the people for a fixed
term and can only be impeached by the Parliament in Sri Lanka, despite Sri Lanka
being a semi-presidential system with a cabinet of ministers who work under the
President while being responsible to Parliament.

17 Even though there are important links such as the Vice President of the US heading the Senate.
Complete separation of powers is undesirable in that it can halt the government.

18  Bruce Ackerman, ‘The New Separation of Powers’ (2000) 113 Harvard Law Review 633.

19  Tarunabh Khaitan (n 1) 117, takes examples from Sri Lanka to illustrate the difference.

20  AJ Wilson, The Gaullist System in Asia — The Constitution of Sri Lanka (1978) (The MacMillan Press
1980) 22, 29-30.

21 Ibid, 43-45.
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Section 2: The UK and Sri Lanka as comparators

In this section, I explore the affinities and divergences between constitutional
governance in the United Kingdom and Sri Lanka. This is to illustrate why the
comparison between the two systems is suitable to highlight the interactions between
democratic accountability and government stability.

The United Kingdom’s constitutional system of governance has several special
features, firstly its unwritten constitution, secondly parliamentary sovereignty and
thirdly the adherence to the rule of law and independence of the judiciary.?> Even
though Sri Lanka has a written constitution and, therefore, the concept of parliamentary
sovereignty does not apply, Sri Lanka’s constitutional governance continues to be
heavily influenced by the UK because Sri Lanka (or Ceylon as it was called then) was
a British colony from 1796 to 1948. British administration marked the beginning of
written constitutions for Sri Lanka. The first written constitution was enacted in 1833
introducing a unitary form of governance to the country with an Executive Council
led by the Governor and a Legislative Council.* 10 British officials were a majority in
the Legislative Council with 6 unofficial members selected from the Sinhalese, Tamil,
Burgher, General European, planting and mercantile communities.?* The British
empire was also responsible for the reconstruction of the court system of Sri Lanka
through the Charter of 1801 after Dutch judges refused to function under British rule.?
Even though imperial governance saw the continuation of Roman Dutch law and the
indigenous laws, the structure and procedure of the courts were based on the English
system. ® The bench and the bar of the legal system remained British or were trained
in the English legal system. The legal profession of Sri Lanka followed the division of
barristers and solicitors as advocates and proctors until they were amalgamated into
attorneys-at-law by the Administration of Justice Law No 44 of 1973. Nevertheless,
the judiciary and the legal profession continue to follow the English system in their
organisation and approach to the law.

In the decades that followed, the British introduced several reforms that expanded local
representation within the Legislative Council of Sri Lanka through the Crew-Macallum
Reforms 1912,%7 the Temporary Constitution 1921, the Manning Reforms 1924,%
and the Donoughmore Constitution of 1931.%° In these we see the local nationalist
movements of Sri Lanka following a trajectory similar to the UK’s strengthening of

22 Martin Loughlin, The British Constitution: A Very Short Introduction (2 ed, OUP 2023) 6;
NW Barber, The Constitution of the United Kingdom: An Introduction (OUP 2021) 9-10.

23 Colebrook reforms 1833.

24 ML Marasinghe, The Evolution of Constitutional Governance in Sri Lanka (1% ed, Vijitha Yapa
Publications 2007) 23.

25 LIM Cooray, An Introduction to the Legal System of Sri Lanka (Lakehouse 1972) 45-46.

26  Proclamation of 1799.

27 Legislative Council consisted of 11 British Officials and 10 local unofficial members. ML Marasinghe
(n 24) 39.

28 Legislative Council consisted of 12 British Officials and 23 unofficial members. ML Marasinghe (n
24) 52-57.

29 Legislative Council consisted of 13 British Officials and 37 unofficial members. ML Marasinghe (n
24) 59.

30 The Legislative Council consisted of 61 members elected through the grant of universal adult franchise
to people above the age of 21. ML Marasinghe (n 24)73-80.
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Parliament, demanding a legislature similar to the sovereign parliament of the UK.
However, the executive headed by the Governor appointed by the British enjoyed
significant powers during the colonial period in Sri Lanka, similar to the extensive
powers of the Prime Minister in the UK. Later, the Soulbury Constitution of 1948, the
independence constitution of Ceylon, which was designed by Ivor Jennings, provided
such a parliamentary system of governance.’!

The Parliament under the Soulbury Constitution was a bicameral legislature consisting
of a Senate and a House of Representatives until the upper house was abrogated in
1971. Lakshman Marasinghe suggests the abolition of the Senate was to get rid of ‘an
unnecessary hinderance’ and ‘a political anachronism’, permissible because Sri Lanka
lacked any ‘historical attachment’ to this structure.*® In point of fact, the abolition of
the Senate also served to facilitate the swift passage of the Constitution of Sri Lanka
1972, in the process denying minority communities their demands for autonomy.*
Prior to this point, Marashinghe himself highlights how the Senate blocked legislative
amendment to remove a constitutional prohibition on MPs serving in the House of
Representatives for seven years after a conviction.** This indeed illustrates how the
abrogation of the second chamber of Sri Lanka, rather than streamlining democratic
processes, in reality amounted to the removal of an important check against the elected
chamber. Sri Lanka has retained a unicameral legislature ever since.

Other checks on the legislature also existed prior to 1972. For example, the Privy
Council of the UK acted as the final court of appeal in Ceylon from the earliest judicial
reforms undertaken by the first British Governor of Ceylon, Frederick North, in the
period from 1776-1801.% It should be noted that the Soulbury Constitution made no
changes to the existing court system, but the Privy Council interpreted the Soulbury
constitution 1948 as placing limitations on the Sri Lankan Parliament in the post-
independence period.

A key example of this occurred with Bribery Commissioner v Ranasinghe where the
court held that if legislation had the effect of amending the constitution, it must be
passed with a two-thirds majority as required for a constitutional amendment.*® Here
the Privy Council struck down the Bribery (Amendment) Act No 40 of 1958 because
it was inconsistent with the constitution and was not passed with a special majority.?’
The judgement also stated that Article 29 (2) on religious freedoms cannot be amended
by the Parliament.*® These constraints came to result in a political backlash which
directly led to the autochthonous constitution of 1972.* While claiming to break
away from the British system, this second written constitution ironically enshrined
the most Westminster-style Parliament Sri Lanka has seen in its history. Parliament

31 Ceylon (Order in Council) 1947.

32 ML Marasinghe (n 24)114-113.

33 R Edrisinha, M Gomez, VT Thamilmaran, A Welikala, Power Sharing in Sri Lanka: Constitutional
and Political Documents 1926-2008 (CPA 2008) 232.

34 Ibid.

35  MIJA Cooray, The Judicial Role under the Constitution of Ceylon/Sri Lanka: An Historical and
Comparative Studies (University of London 1979) 3-6.

36 (1964) 66 NLR 73, 78.

37 Ibid, 82.

38 Ibid, 79-80.

39 ML Marasinghe (n 24) 119-124.
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under the 1972 Constitution enjoyed the capacity to make laws that were inconsistent
with the Constitution and curtailed the courts’ power to engage in judicial review
of legislation.*” Therefore, the influence of the British parliamentary system, and in
particular the concept of parliamentary sovereignty, has been integral to Sri Lanka’s
constitutional governance across its modern history.

While Sri Lanka followed a parliamentary system across the post-independence period
under the Soulbury Constitution 1948 and the First Republican Constitution 1972, the
Constitution of Sri Lanka 1978 (current constitution) marked a radical departure from
this. This constitution introduced a semi-presidential system of governance with a
strong executive President who is directly elected by the people.*! It further places
the President above continual challenges from Parliament (and potential dismissal
through a no-confidence motion), so that the President can, in theory, take all the
necessary decisions to usher in rapid economic development.

Despite these changes, the Parliament of the UK continues to influence the Sri Lankan
Parliament in several important ways. Firstly, the political organisation of Sri Lanka’s
unicameral Parliament follows the House of Commons. The Westminster House is
structured as a chamber where ‘two large parties sit facing one another, engaged in
adversarial conflict, and with MPs being loyal to their parties.’* Whereas the UK s first
past the post electoral system has facilitated the two-party domination of parliament,
Sri Lanka’s proportional representation system for parliamentary elections has led
to a multi-party system.* Just as in the UK, though, ‘parties are at the heart of the
political organization of parliament’ in Sri Lanka.** Parties in the government and
opposition face each other to engage in ‘adversarial conflict’ and there is a position
for the Leader of the Opposition within the Parliament. As in the British context, the
Prime Minister and the Cabinet of Ministers continue to be members of the Parliament
(this is the defining feature of Sri Lanka’s semi-presidential system). There are whips
‘to facilitate party cohesion.”® In the UK, Tabitha Troughton describes the ‘whipping
system’ as ‘a party control system which operates under a code of silence, or ‘omerta’,
and which retains its potential for the bullying, bribery or blackmail of the country’s
MPs.”# She also explains that whips perform roles of party management and human
resource management in Parliament.¥” Whips in Sri Lankan Parliament play a similar
role in party management.*

40  The Constitution of Sri Lanka 1972, Article 48 (2).

41 Al Wilson (n 20) 43-45.

42 Philip Norton, ‘The Political Organization of Parliament’ in Cristina Leston-Bandeira, Louise
Thompson, (eds), Exploring Parliament (1** ed, OUP 2018) 15.

43 Article 99 of the Constitution of Sri Lanka 1978.

44 Philip Norton (n 42) 20.

45 1Ibid, 16;

Parliament of Sri Lanka, ‘Chief Government Whips’ <https://www.parliament.lk/chief-government-
whips> accessed 17 February 2024;
Parliament of Sri Lanka, ‘Chief Opposition Whips’ <https://www.parliament.lk/en/chief-opposition-
whips> accessed 17 February 2024.

46  Tabitha Troughton, ‘Cracking the Whip: The UK’s Party Control System’ (The Constitution Society)
6 <https://consoc.org.uk/wp-content/uploads/2023/05/Cracking-the-Whip.pdf> accessed 17 February
2024.

47  1bid, 29-32.

48 WA Wiswa Warnapala, ‘Parliamentary Government or One Party Dictatorship? Case of Sri Lanka’
(1982) 38 India Quarterly: A Journal of international Affairs267, 285.
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Secondly, Parliamentary powers and privileges are based on the powers and privileges
of the Westminster Parliament. Even though Sri Lanka codified these in the Parliament
(Powers and Privileges) Act No 21 of 1953, Section 7 of this Act states that the Sri
Lankan Parliament and its members enjoy ‘the like immunities as are for the time
being held, enjoyed and exercised by the Commons House of the Parliament of the
United Kingdom and by the members thereof.’*

Sri Lanka’s shift to a semi-presidential system in 1978 marks a significant difference
between the UK and Sri Lanka in terms of constitutional governance, despite the
continuing legal affinities between the two countries. The very purpose of this
divergence (i.e. introducing a semi-presidential system with a powerful executive
president for Sri Lanka) was to prioritise stability. JR Jayawardena, who led the
process of enacting this constitution, and became the first executive President under
this system, was of the firm view that ‘in a developing country the executive should be
stable and not dependent on the whims and fancies of the House.’>

What the drafters of the Sri Lankan Constitution were dismissing as ‘whims and fancies
of the House” were in fact the mechanisms of continuing democratic accountability
inherent to the parliamentary systems. Jayawardena elaborates on this point:

Such an executive is a strong executive, seated in power for a fixed number
of years, not subject to the whims and fancies of an elected legislature; not
afraid to take correct but unpopular decisions because of censure from its
parliamentary party. This seems to me a very necessary requirement in a
developing country faced with grave problems such as we are faced with today.”!

Jayawardena is correct in stating that stability is important to achieve development,
and development has been a goal at the forefront of Sri Lanka’s post-independence
state building and politics. However, Jayawardena seems to take it for granted that
the executive Presidents would always make ‘correct’ decisions even if they are
‘unpopular.” The Sri Lankan Constitution drafters saw democratic accountability as
undermining government stability and so decided to prioritise government stability at
the expense of democratic accountability.

It is as a result of Sri Lanka’s institutional regime choice in 1978 that the country
makes for an excellent comparison with the UK in order to assess the merits and costs
of democratic accountability and government stability, which need to be carefully
balanced by actors within the executive and the legislature. I focus on 2022 since
this year tested the political branches of the state in both the UK and Sri Lanka
in unprecedented ways and brought to a head the consequences of the different
institutional regime choices the countries have made.

49  Parliament (Powers and Privileges) Act, No 21 of 1953, Section 7.
50 AJ Wilson (n 20) xv.
51 TIbid, 2.
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Section 3: The significance of accountability in times of
crisis

In this section, I trace how the UK and Sri Lanka both faced issues in holding their
executives accountable in 2022. The causes of this accountability deficit predate 2022
and its consequences continue beyond this year. However, I have chosen to highlight
2022 in this report because this year brought the consequences of the deficit to a
climax. In the UK, two Prime Ministers resigned in the face of political scandals and
failures in economic policy. In Sri Lanka, people’s protests compelled the President to
flee the country and resign.

In the first part of this section, I will illustrate the nature of the accountability deficit
in both countries. In the second part, I analyse how the institutional systems that were
in operation in the UK prompted responses from political actors to the accountability
deficit. In the UK, the Prime Minister — with his allies within the Conservative Party —
attempted to undermine institutional processes of accountability. This highlighted the
extent of the accountability deficit. However, the institutional mechanisms prevailed
in the end, which was not the case in Sri Lanka. In the third part, I detail how the
process of holding an executive accountable causes temporary government instability
and how this needs to be managed by political actors. I conclude by insisting
that, however, the way to deal with this cost is not to weaken (or worse, remove)
mechanisms of democratic accountability, using lessons from the Sri Lankan example
highlighting the consequences of lack of robust institutional forms of accountability.

1. Accountability deficit

By 2022, both in the UK and Sri Lanka, the executives had lost much of their
political credibility. After the Conservative Party won the 2019 election, the Queen
as monarch and nominal head of state appointed Boris Johnson Prime Minister. In Sri
Lanka, Presidential and Parliamentary elections are separate. The President is voted
through a preferential system and Gotabhaya Rajapaksa was elected in November
2019. The Sri Lankan Parliament was dissolved in March 2020, but due to Covid-19,
elections could only be held in August 2020. Parliamentary elections are held based
on the proportional system, and therefore, Sri Lanka has a multi-party system — with
15 parties currently represented in Parliament.’> Gotabhaya Rajapaksa’s Sri Lanka
Podujana Peramuna (SLPP) won the parliamentary election in 2020. Samagi Jana
Balawegaya (SJB) became the main opposition. Gotabhaya appointed his brother,
Mahinda Rajapaksa, as the Prime Minister. He was also the Minister of Finance from
21 November 2019, until Basil Rajapaksa (another brother) was appointed Minister of
Finance from 8 July 2021.%* Mahinda Rajapaksa was then appointed as the Minister of
Economic Policies and Planning.**

52 Parliament of Sri Lanka, ‘Political Parties’ <https://www.parliament.lk/members-of-parliament/
political-parties> accessed 17 February 2024.

53 Athulasiri Samarakoon v Mahinda Rajapaksa, SC FR No. 195/2022 (decided on 14.11.2023) 68, 69.

54 Ibid, 69.
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Prime Minister Boris Johnson and President Gotabhaya Rajapaksa took up office in
2019 each with a specific purpose. The former was to wrap up the Brexit process that
was dragging on and the latter to restore national security which had been damaged by
the Easter Attacks of April 2019.% Electors of both countries were thus responding to a
specific crisis at hand, but the tenure of these executives proved to be unprecedentedly
challenging on many fronts. The Covid-19 Pandemic stress-tested the political and
economic decision-making of executives across the world. While this public health
crisis meant that the executive would enjoy a higher degree of centralised decision-
making discretion, the accountability expectations of the public towards the executive
also increased. Both Johnson and Rajapaksa failed to meet these public expectations
of accountability.

After the worst excesses of Covid-19, Boris Johnson steadily lost his credibility
with the UK electorate as a result of successive scandals.’® In November 2021, when
his colleague MP Owen Paterson was found guilty of breaking lobbying rules and
the Commons Committee on Standards called for a 30-day suspension, Johnson
led the Conservative Party to pause the suspension and initiated a new committee
to re-investigate the allegations.’” This experience illustrates that, as I will describe
below in detail, institutional forms of accountability are prompts to initiate political
accountability. But in this instance, in 2021, the political process stifled an institutional
form of accountability. This highlighted that the executive could act with a significant
degree of impunity and that there was an accountability deficit in the UK.

The principal scandal which Johnson faced was popularly dubbed ‘Partygate’ because
it related to Johnson breaking Covid rules and guidance issued by his own Government
in holding or attending social events across the pandemic.’® These incidents suggested
that the Prime Minister was not taking his own rules seriously, and thus effectively
considered himself above the rules. This directly undermined the rule of law, which in
its simplest enunciation holds that both the rulers and the ruled are governed equally.®
Following the alleged breaking of Covid rules and guidance by hosting and attending
social gatherings during lockdowns, the Metropolitan Police issued several penalties
against Johnson.®® However, Johnson maintained in the House of Commons that he
followed the Covid rules and guidance on these occasions.®’ The Prime Minister’s
actions in disregarding the rules and his later attempts to convince the House that he
had not broken such rules shows the accountability deficit which existed within the
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UK during this period.

The final blow to Johnson’s credibility proved to be the ‘Chris Pincher affair,” whereby
Christopher Pincher MP, a government deputy chief whip, was accused of making
unwanted sexual advances towards two men after getting drunk at the Carlton Club,
in London.® This incident brought to light the fact that Pincher was being investigated
for similar conduct three years earlier and that Johnson had appointed him as a whip
while knowing this.®* Johnson initially tried to deny the fact, but later admitted that he
might have known some of the allegations.®* Johnson’s actions without regard to the
rule of law and integrity in public life further demonstrated the accountability deficit
that existed in the UK context.%

In comparison to the UK, the accountability deficit in Sri Lanka is deeper and perpetual
because there is no effective institutional process under the Constitution of Sri Lanka
1978 to hold an elected President politically accountable during their tenure. While
the President can be sued for a violation of fundamental rights, legal accountability
cannot replace processes of political accountability wherein Parliament can hold the
executive accountable.  This is evident from the UK parliamentary mechanisms
for holding Members to account, which I will discuss in the next section. In the Sri
Lankan example, even though Gotabhaya’s Government took a series of decisions that
damaged the economy (from reducing taxes and pegging the exchange rates to banning
chemical fertilizer) there were no effective political responses to the imposition of
deeply resented policies.’” For example, as soon as the Government reduced taxes in
2019, international credit rating agencies such as Fitch Rating, Standard & Poor’s,
Moody’s Investor Service downgraded country’s credit status.®® As a result, Sri Lanka
faced severe barriers ‘to obtain financial assistance and to attract foreign investment.’®
When it was clear that the tax policy was not yielding the expected results and instead
affecting Sri Lanka’s international credit standard, the Government should have taken
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immediate remedial measures.”” However, the Government instead chose to criticise
the downgrading without taking any action for nearly two years.”" Similar obstinance
was evident in the aftermath of the fertilizer ban when, despite near universal
opposition, the government failed to take remedial measures as the adverse impacts of
the policy became evident.” Such behaviour extended well beyond a simple political
misjudgement, and revealed the relative impunity of the Sri Lankan executive.

The accountability deficit in Sri Lanka was such that institutional responses
were not forthcoming even when public life was completely disrupted due
to a fuel availability crisis and widespread food shortages.” In response, the
Sri Lankan people had to mobilise in mass protests that spanned over months
to hold the President accountable and to ultimately force his resignation.”

2. The significance of institutional accountability in promoting
political accountability

The institutional mechanisms for accountability within the House of Commons did
ultimately prompt response from UK political actors. In this section, I focus on four
of these examples of institutional forms of accountability mechanism: the Standards
Committee investigation of Owen Paterson, the Privileges Committee investigation
of Boris Johnson, the vote of no-confidence against Boris Johnson and the Standards
Committee investigation of Chris Pincher. While two of these mechanisms of
‘parliamentary self-regulation’ prevailed in the end, this section also shows how the
accountability deficit hindered and dragged out these institutional processes.” In the
next section, I discuss the costs of such lags.

The first example is the Committee on Standards report against Owen Paterson MP
and Boris Johnson’s power over his party to reject this report. In the case of Owen
Paterson MP, the Parliamentary Commissioner for Standards initiated an investigation
into Paterson in October 2019 ‘following media reports alleging that Rt Hon Owen
Paterson MP had lobbied for two companies for which he was a paid consultant’.”
Her report was then taken up by the Committee on Standards, the select committee
of the House of Commons that is tasked with investigating breaches of MPs’ Code of
Conduct and making recommendations on sanctions where an MP has breached that
Code.” The 2015 Code of Conduct, Chapter 3: Lobbying for reward or consideration,
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Paragraph 11 states that ‘No Member shall act as a paid advocate in any proceeding of
the House.””® Paterson approached the public officials on behalf of ‘Randox, a clinical
diagnostics company’ and Lynn’s Country Foods, ‘a processor and distributor of meat
products including ‘nitrite-free’ products’, while he was acting as a paid consultant to
these companies.”

In this instance, the Committee on Standards found that all these approaches except
one violated the Code’s rule against paid advocacy.’® The Committee further found
that Paterson had failed to declare his interest as a paid consultant when he approached
the Food Standards Agency. This breached Paragraph 13 of the 2015 Code that:

Members shall fulfil conscientiously the requirements of the House in respect
of the registration of interests in the Register of Members’ Financial Interests.
They shall always be open and frank in drawing attention to any relevant interest
in any proceeding of the House or its Committees and any communications
with  Ministers, Members, public officials or public office holders.’!

Moreover, Paterson held ‘business meetings with his paying clients’in his parliamentary
office, in violation of Paragraph 15 that ‘Members are personally responsible and
accountable for ensuring that their use of any expenses, allowances, facilities and
services provided from the public purse is in accordance with the rules laid down on
these matters.’ Finally, Paterson also used House of Commons headed notepaper on
two occasions for his business purposes. However, he promptly acknowledged this
and apologised to the Commissioner.

The Committee on Standards noted that some of these breaches, such as the failure
to declare his interest and use of official stationery, were minor breaches when taken
alone. But held that,

This is less true, however, of the breaches relating to Mr Paterson’s use of his
office. It is certainly not true of Mr Paterson’s breaches of the paid advocacy
rule. Any such breach is a serious matter, and multiple breaches are even more
so. In consequence we must recommend a sanction of commensurate severity,
taking into account the aggravating and mitigating factors set out above.’

Accordingly, the Committee recommended that Paterson ‘be suspended from the
service of the House for 30 sitting days.’®

However, Boris Johnson’s ‘unusual step of ordering Tory MPs to vote down the
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standards committee report’ on 3 November 2021 led to the House rejecting a
committee report for the second time in its history.™ Keir Starmer, leader of the Labour
Party, called this out as corruption and the Party boycotted the new investigation
procedure.® Starmer also warned that the Conservatives would pay an ‘electoral price’
for their behaviour.® This subversion of the institutional accountability mechanism by
Boris Johnson and the wider Conservative Party indeed showed a crisis in upholding
accountability within the UK parliamentary system. Even if Boris Johnson himself was
not guilty of a misconduct in this instance, his later action to block the parliamentary
sanction against the misconduct of one of its members undermined key constitutional
principles.

The second incident directly involved Johnson’s conduct. Even though the Prime
Minister repeatedly claimed that the events he had attended over the course of
lockdown restrictions were in accordance with Covid rules and guidance, ultimately
Sue Gray’s report assessing the nature of the gatherings concluded that ‘a number
of these gatherings should not have been allowed to take place or to develop in the
way that they did.”® In April 2022, the Committee of Privileges began an inquiry
into whether Johnson had deliberately misled the House by his denial of violating
Covid rules and guidance.®® The Committee of Privileges is a select committee of
the House of Commons, consisting of seven backbench members.® Their function is

mainly to investigate ‘potential contempts and breaches of parliamentary privilege.” *°
Additionally, the Committee also considers matters relating to parliamentary privilege
generally based on the instructions of the House.”! In this instance, the Committee’s
focus was on the six gatherings which Johnson was said to have attended, spanning
from May 2020 to January 2021.”2 During this time, the Government was implementing
two measures to combat the spread of Covid-19: Covid rules (enforceable) and Covid
guidance (not strictly enforceable though the Government insisted on the importance
of abiding by it).”® According to the Covid rules, gatherings that were essential for
work purposes could be conducted.” Covid guidance requires at least one-meter social
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distancing in gatherings.” The gatherings that Prime Minister Johnson attended ranged
from a garden party and farewell parties to a birthday party, which were not deemed
‘essential for work purposes’ and were instead social in nature. The Metropolitan
Police issued Fixed Penalty Notices to the participants concerned with most of these
gatherings, confirming their violation of the rules. These incidents took place while
Johnson was repeatedly emphasising the importance of following the Covid rules and
guidance.

The Privileges Committee found that Johnson had assured the House of Commons
that the gatherings were in accordance with the Covid rules and guidance on 1 and
8 December 2021, despite being aware that this was incorrect. When Members
inadvertently mislead the House, they are given the opportunity to correct the record.
Johnson failed to do this in the immediate aftermath. Later, on 25 May 2022, when
second permanent secretary to the cabinet Sue Gray’s report was published, Johnson
purported to ‘correct the record’ by suggesting that even though some of the gatherings
did breach the Covid rules and guidance, these happened either after he had left the
gatherings or when he was not in the building.”® However, the Committee held that
this attempt was in itself misleading the House.®” Boris Johnson’s actions demonstrate
that he had little regard for the parliamentary processes that are in place to ensure
accountability. The Committee held that Johnson had acted in contempt of the House
by deliberately uttering misleading statements. Emphasising the significance of
candour before the House, the Committee states that,

This inquiry goes to the very heart of our democracy. Misleading the House
is not a technical issue, but a matter of great importance. Our democracy
is based on people electing Members of Parliament not just to enable a
government to be formed and supported but to scrutinise legislation and hold
the Executive to account for its actions. The House proceeds on the basis
that what it is told by Ministers is accurate and truthful. The House expects
pro-active candour and transparency. Our democracy depends on MPs’
being able to trust that what Ministers tell them in the House of Commons
is the truth. If Ministers cannot be trusted to tell the truth, the House cannot
do its job and the confidence of the public in our democracy is undermined.’

The Privileges Committee’s report came in 2023, after Boris Johnson had resigned
as Prime Minister in 2022. Given the severity of the contempt and the heightened
expectations of a Prime Minister, the Committee recommended a long suspension
as a sanction, which would have triggered the Recalling of MPs Act 2015. When
the Committee sent initial advanced notice of this before the final report, Johnson
resigned as an MP. In his resignation speech, Johnson claimed that he was subject
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to a ‘witch-hunt” and that he was being driven out ‘anti-democratically.”” He further
accused the Committee chair, Labour MP Harriot Harman, of ‘egregious bias’ and
called the Committee proceedings ‘a kangaroo court.”'® Even at his point of departure,
then, Johnson continued to disregard parliamentary accountability processes. Some
Conservative MPs and Peers moved quickly to support Johnson.'?!

The Committee in turn stated that Johnson’s unfounded criticism and attempts to
discredit its process amounted to a further contempt.'”? The Privileges Committee issued
an additional report in response to such criticism on 29 June 2023.'% In this report, the
Committee stated that members of both Houses attempted to ‘influence the outcome of
the inquiry’ by putting undue pressure on its members and that Conservative members
faced heightened pressures.'™ The Committee raised concerns about the attempts to
hinder its process and attempts to discredit its conclusions.'® Beyond this, the speaker
of the House of Commons had to issue a ruling that the Privileges Committee be
allowed to complete its proceedings ‘without interference’ on 6 March 2023, when an
urgent question was raised in an effort to thwart the Committee proceedings.'® These
attempts to subvert the Privileges Committee’s proceedings affect their efficiency and
effectiveness, further evidencing the accountability deficit present in UK politics. But
despite this, the report of the Committee nonetheless emphasises the significance of
the select committee structure within the UK system.!”” The Committee’s report also
urged the House to take appropriate actions to prevent future threats to the integrity
of the committee system and its members.!% Parliamentary action in this regard is yet
to be seen.

However, the Privileges Committee investigation was ongoing in 2022 and was only
one factor that prompted a demand for political accountability. Another actor was the
Conservative Party itself, which could not overlook the fact that the accountability
deficit, so glaringly represented in Johnson as a figure, threatened the Party and its
MPs’ political futures. Such pressure meant that ultimately Conservative MPs called
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for a vote of no confidence in their elected leader — the most powerful form of political
accountability within the parliamentary institutional regime type. Johnson survived
the vote of confidence on 6 June 2022, but 148 Conservative MPs voting against him
demonstrated the weakening support for Johnson.'?”

The final blow to Johnson’s credibility was the ‘Chris Pincher affair.” Here Chris
Pincher’s conduct triggered an investigation by the Parliamentary Commissioner
for Standards, ‘responsible for monitoring the operation of the House of Commons
Code of Conduct and Registers (including investigating alleged breaches).’''® The
Commissioner is independent within the House of Commons and where resolving
the dispute is beyond the purview of the Commissioner, they may refer the matter
to the Commons Committee on Standards.'! The Committee on Standards consists
of 7 MPs and 7 lay members and is chaired by an opposition MP."'? The Committee
performs two functions. Firstly, the Committee decides cases of misconduct referred
to it by the Commissioner for Standards and reports to the House, ‘normally including
recommendations for sanctions when it finds the Code has been breached.’'** Secondly,
the Committee reviews the Code of Conduct and where it is deemed necessary,
suggests amendments to the House of Commons. '™

Accordingly, the Commissioner for Standards complained to the Committee on
Standards about the conduct of Christoper Pincher MP at the Carlton Club on 29 and
30 June 2022."5 The Committee on Standards then published its report on the incidents
on 6 July 2023. The complaint was of unwanted sexual advances, and therefore, was
a matter within the purview of the Independent Complaints and Grievance Scheme
(ICGS)."¢ The focus of the Commissioner for Standards was on whether Pincher’s
conduct violated paragraph 17 of the MPs Code of Conduct: ‘Members shall never
undertake any action which would cause significant damage to the reputation and
integrity of the House of Commons as a whole, or of its Members generally.’''” The
Commissioner described Pincher’s actions as:

behaviour that by any standards was shocking, deeply inappropriate, and adversely
impacted two unsuspecting individuals who had no expectation that they would
be subjected to such behaviour. Further, it was conduct that risks advancing a
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misplaced public perception that Members of Parliament do not have to abide by
normal standards of behaviour and can commit acts of misconduct with impunity."’

The Committee agreed with this position, stating that the damage was four-fold.
Firstly, it undermined the reputation of the Government and the Prime Minister who
appointed him, and secondly, affected the individuals concerned. The third aspect
was ‘especially grave’ in that ‘[s]exual misconduct of this nature, by a serving senior
Member of the House in such a situation, also involves an abuse of power.”!"” The
Committee held that, finally, such conduct undermines ‘the reputation of Members
generally’ because it misleads the public that MPs can exploit their position to engage
in misconduct with impunity.'?

The Code does not apply to the ‘purely private and personal lives’ of MPs. However,
the Commissioner concluded that Pincher initially entered the club ‘to speak as a
Member of Parliament at a public event,” and that his re-entrance to the club to attend
the reception and engage with the guests of the same event was also within his public
life. Pincher argued that he attended the event in the capacity of a former minister
and not a Member of Parliament and that while the Government and his party were
brought into disrepute by his conduct, this did not affect the reputation of the House
of Commons. The Committee on Standards disagreed with this argument.'?! Based on
their findings, the Committee recommended an 8-week suspension from service in the
House.'?? Pincher lost his appeal against this decision in September 2023 and resigned
from his position as an MP.!?*

When the media revealed that Johnson had appointed Pincher as the deputy chief
whip while knowing of the allegations, this finally prompted a political response to
the widening accountability deficit. Key ministers within the cabinet and junior aides
started resigning in protest.'>* On 7 July 2022 Johnson was compelled to announce he
would stand down as Prime Minister.!? During his resignation speech he made clear
he would act as a caretaker leader for two months until the Conservative Party decided
upon the next Prime Minister. Johnson officially resigned from office on 6 September
2022.126

118 Ibid.

119 Ibid.

120  Ibid.

121  Ibid.

122 Ibid.

123 Aubrey Allegretti, Jessica Murray, ‘Chris Pincher to quit as MP after losing appeal against Commons

suspension’ The Guardian (7 September 2023) <https://www.theguardian.com/politics/2023/sep/07/

chris-pincher-to-resign-as-mp-after-losing-appeal-against-suspension> accessed 17 February 2024.

124 Robert Hart, ‘U.K. Prime Minister Boris Johnson Fights For Survival After Wave Of Government
Resignations” Forbes (06 July 2022) <https:/www.forbes.com/sites/roberthart/2022/07/06/
uk-prime-minister-boris-johnson-fights-for-survival-after-wave-of-government-
resignations/?sh=2d5955476400> accessed 13 December 2023.

125 Eleni Courea, Matt Honeycombe-Foster, Emilio Casalicchio, ‘Boris Johnson resigns as UK prime
minister’ Politico (7 July 2022) <https://www.politico.eu/article/boris-johnson-to-resign-as-uk-
prime-minister/> accessed 17 February 2024.

126 Rachel Burford, Barney Davis, ‘Boris Johnson faces growing revolt over decision to stay on as
caretaker Prime Minister’ The Standard ((8 July 2022) <https:/www.standard.co.uk/news/politics/
boris-johnson-revolt-caretaker-prime-minister-conservative-b1010927.html> accessed 17 February
2024.

23


https://www.theguardian.com/politics/2023/sep/07/chris-pincher-to-resign-as-mp-after-losing-appeal-against-suspension
https://www.theguardian.com/politics/2023/sep/07/chris-pincher-to-resign-as-mp-after-losing-appeal-against-suspension
https://www.forbes.com/sites/roberthart/2022/07/06/uk-prime-minister-boris-johnson-fights-for-survival-after-wave-of-government-resignations/?sh=2d5955476400
https://www.forbes.com/sites/roberthart/2022/07/06/uk-prime-minister-boris-johnson-fights-for-survival-after-wave-of-government-resignations/?sh=2d5955476400
https://www.forbes.com/sites/roberthart/2022/07/06/uk-prime-minister-boris-johnson-fights-for-survival-after-wave-of-government-resignations/?sh=2d5955476400
https://www.politico.eu/article/boris-johnson-to-resign-as-uk-prime-minister/
https://www.politico.eu/article/boris-johnson-to-resign-as-uk-prime-minister/
https://www.standard.co.uk/news/politics/boris-johnson-revolt-caretaker-prime-minister-conservative-b1010927.html
https://www.standard.co.uk/news/politics/boris-johnson-revolt-caretaker-prime-minister-conservative-b1010927.html

24

SEMI-PRESIDENTIALISATION AND EXECUTIVE ACCOUNTABILITY

In two of these instances, the MPs concerned (that is Paterson and Pincher) resigned
from their positions before committee reports were published, though by that stage
the writing was on the wall for both. Being the Prime Minister, Boris Johnson faced
accompanying heightened demand to resign from his position. While this might lead
one to think the institutional processes seem redundant, these institutional mechanisms
are the very reason that prompted such political responses. Even though the committee
system that investigates the misconduct of MPs and the sanctions that result in the
recalling of MPs is taken for granted in the UK, the Sri Lankan example, highlighted
shortly, shows that these are not necessarily features of a Parliament. As we shall
see, there are no procedures for recalling MPs in Sri Lanka and the Committee on
Ethics and Privileges is hardly active.'?’” The course of the UK in 2022 highlights
the continuing significance of the committee system and their ultimate, if delayed,
effectiveness and impartiality in holding MPs accountable.

3. Managing the instability caused by an accountability deficit

As highlighted by the Fifth Report from the United Kingdom Constitution Monitoring
Group, accountability deficits take time and significant effort to remedy.128 In the
example of the UK in 2022, two Prime Ministers were ultimately held accountable
for their political and economic policy failures, albeit at the cost of governmental
stability. In part this instability occurs when the executive loses credibility and there
follows months of speculation on what actions are to be taken against it. In the UK, this
related to whether Prime Minister Boris Johnson should be replaced. Even afterwards,
the appointment of Liz Truss took two months during which Johnson remained as
a caretaker unable to make any critical decisions.129 These periods of doubt and
instability upset the smooth functioning of government.

Another reason for the delay in appointing the executive is that the party that has
won the electoral majority makes this decision in the UK system. When a Prime
Minister has resigned, the next appointment is made by their political party. It is
the internal policy of the Conservative Party to decide the Prime Minister through
elections by its membership (as opposed to just MPs). Alys Thomas problematises
this and its negative impact on government stability since this procedure has replaced
commanding the confidence of the House with commanding the confidence of the
Party membership.130 The legislature and the executive have to wait until the potential
candidates advance through the internal Party elections and the Party membership
produces the next Prime Minister. There was a two-month period with six rounds of
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elections before Liz Truss, Foreign Secretary under Johnson’s government, emerged
as the winner. She won 57.4% of the vote in the final round, beating current Prime
Minister Rishi Sunak."' Truss became Prime Minister on 6 September upon accepting
the Queen’s invitation to form a government.'*> Truss came into power on promises
of reducing taxes, controlling price hikes and reducing state intervention in private
affairs — hallmark values of the Conservative Party.'*?

However, the lag between the two Prime Ministers had affected government stability
and operations in the short term, and this was a cost that Truss failed to manage. Alys
Thomas argues that this was also because she lacked the support of Conservative MPs
despite winning with the Conservative Party membership.'** Truss and her Chancellor,
Kwasi Kwarteng, introduced a mini-budget on 23 September 2022.'% This budget
sought to implement the largest tax cuts since 1972, halt the rise of national insurance
costs and maintain energy prices at a 2500 GBP average a year through increased
borrowing.'*® Her mini-budget, however, sent shock waves through the UK stock
market and resulted in the pound hitting an all-time low against the dollar."*” A gilt (a
bond issued by HM treasury and listed in the London Stock Exchange) market crisis
ensued that compelled the Bank of England to buy government bonds to stabilise the
economy.'*® These issues severely undermined the credibility of the UK’s economic
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policy in the eyes of investors."*” Even the International Monetary Fund requested
the Truss Government reconsider the budgetary decisions in light of the worsening
crisis. '

Having significantly worsened the economic situation of the country, Liz Truss
resigned on 20 October 2022, just 45 days after she was appointed the Prime
Minister.'""" She thus holds the record as the shortest serving Prime Minister of the
UK. After her resignation, the Conservative Party was pressed to elect her successor
quickly to avoid further instability."® Her former rival, Rishi Sunak, eventually
ran unopposed to become leader of the Party and Prime Minister. His rival Penny
Mordaunt ultimately withdrew from the race and announced her support for Sunak.'**
Sunak was appointed Prime Minister on 25 October 2023.' It is important to note
the cost of this short-term instability which the processes of democratic accountability
gave rise to. Political actors must be mindful to mitigate such costs in the future.

4. The danger of weakening accountability processes to uphold
stability: lessons from Sri Lanka

While short-term instability is a cost to be managed by the political process, removing
instability by weakening accountability processes has dire consequences. It creates
a continuing accountability deficit that results in a culture of impunity that weakens
the legitimacy of political branches in the long term. This undermines constitutional
democracy itself. Sri Lanka exemplifies this danger.

Gotabhaya Rajapaksa, who was elected to office in Sri Lanka in 2019, made a series of
misguided economic policy decisions while in office. One of the most serious mistakes
was a series of tax cuts early in his term which were carried out without assessing their
repercussions or ‘setting up necessary effective mechanisms to ensure that the extra
earnings accrued by persons due to tax revisions are invested to the benefit of the
overall economic growth of the country.’!*® Even when the Government was struggling
with lowered revenue and reducing foreign currency reserves, the executive refused to
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take remedial measures.'*” Policies such as ‘artificial fixing of the exchange rate and
the interest rate’ and ‘maintaining an open account for foreign exchange transactions’
led to further depletion of foreign currency reserves.'*® Consequently, the Government
struggled with imports resulting in fuel, food and medicine shortages that directly
affected the public.'*’

Gotabhaya’s government also decided to ban chemical fertilizer without any
mechanisms in place to facilitate the shift to organic fertilizer, and consequently,
farmers’ yield significantly decreased.”® This further exacerbated food shortages
and reduced revenue raised through agricultural exports. These in turn weakened
the country’s economy which was already affected by Covid-19 pandemic-related
restrictions. However, the Government again refused to take remedial actions,
including seeking IMF support, until it was too late."” The country defaulted on
its foreign debt payments for the first time in May 2022 in what was called a ‘non-
negotiated disorderly default’ or ‘a hard default’.’ Such policies and the eventual
default strayed well beyond the bounds of normal, or appropriate, behaviour for an
accountable executive.

However, in the semi-presidential system, the President is separate from the
Parliament, and therefore, the Parliament cannot act as a check on the President and
the government in the way which the UK parliamentary system did. In Sri Lanka, the
President enjoys immunity according to Article 35 of the Constitution and though
he can address the Parliament, he is not a member. Thus, he is not subject to the
Sri Lankan Code of Conduct on MPs and the purview of the Committee on Ethics
and Privileges which is charged with upholding the Code.'** Even though the Prime
Minister and the cabinet are MPs, and are therefore accountable to Parliament, they
do not enjoy the constitutional powers that the President does and cannot, therefore,
bear the same level of responsibility. Even if the cabinet loses the confidence of
Parliament, the President’s tenure continues, and if his party commands the majority,
his position cannot not be affected.!™ This was evident when Gotabhaya replaced
Mahinda Rajapaksa with Ranil Wickremasinghe as Prime Minister. Whereas the Sri

147 1Ibid, 20.

148 Ibid, 11.

149  Ayeshea Perera (n 67).

150 Uditha Jayasinghe, Devjyot Ghoshal, ‘Fertiliser ban decimates Sri Lankan crops as government
popularity ebbs’ Reuters (3 March 2022) <https://www.reuters.com/markets/commodities/fertiliser-
ban-decimates-sri-lankan-crops-government-popularity-ebbs-2022-03-03/> accessed 18 February
2024.

151  Athulasiri Samarakoon (n 53) 11.

152 Peter Hoskins, ‘Sri Lanka defaults on debt for first time in its history” BBC News (20 May
2022)  <https://www.bbc.co.uk/news/business-61505842> accessed 14 December 2023.;
Athulasiri Samarakoon (n 53) 11-12.

153 Parliament of Sri Lanka, ‘The Code of Conduct for Members of Parliament’ <https://www.parliament.
1k/files/pdf/code-of-conduct-draft-20170607-en.pdf> accessed 18 February 2024.

154 Presidents and Cabinets in Sri Lanka have been generally from the same party and thus, President has
been able to control the Parliament. Only exception where we have seen a ‘hostile Cabinet’ was from
2001-2004, when a different party won the Parliamentary election while the President continued in
office. This significantly limited President’s powers, but the President used her powers to dissolve
the Parliament at the earliest opportunity. According to the Constitution of Sri Lanka 1978 with the
latest amendments, the President can dissolve the Parliament at his or her will after two years and six
months of the Parliament’s term passes. Until then, the President needs a two-thirds majority support
from the Parliament to dissolve the Parliament (Article 70 (1) proviso).

27


https://www.reuters.com/markets/commodities/fertiliser-ban-decimates-sri-lankan-crops-government-popularity-ebbs-2022-03-03/
https://www.reuters.com/markets/commodities/fertiliser-ban-decimates-sri-lankan-crops-government-popularity-ebbs-2022-03-03/
https://www.bbc.co.uk/news/business-61505842
https://www.parliament.lk/files/pdf/code-of-conduct-draft-20170607-en.pdf
https://www.parliament.lk/files/pdf/code-of-conduct-draft-20170607-en.pdf

28

SEMI-PRESIDENTIALISATION AND EXECUTIVE ACCOUNTABILITY

Lankan Parliament appointed a parliamentary select committee to ‘investigate causes
for financial bankruptcy declared by the Government’ in 2023, such committees
have a weak record in ensuring accountability.'”> Therefore, these weak institutional
capacities were not able to prompt processes of political accountability as was seen
in the UK.

Impeachment was the only effective mechanism of political accountability in Sri
Lanka’s semi-presidential institutional regime available against the President.!*® This
too proved politically impractical as the President can prorogue the Parliament to
frustrate the impeachment process.'>” As a result, the cabinet of ministers, Parliament
and political parties in Sri Lanka were helpless to abate or mitigate serious policy
failings initiated by the President.

During the crisis, several MPs in Sri Lanka in the parliament who were notionally
independent ultimately continued to support the Government. When the Government
indirectly tested the support of the House after Ranil Wickremasinghe was appointed
as Prime Minister in a vote to appoint the Deputy Speaker, the Government candidate
won with significant support.'’® This showed that the SLPP-led government, with
the support of some notionally independent MPs, enjoyed solid control over the
Parliament. Outside the Parliament, heated protests raged.

The protestors made two demands. First, and the most urgent demand, was for the
immediate accountability of the President through resignation, alongside key office
holders such as the Prime Minister and the governor of the central bank.'” The second
demand was for institutional reforms to remedy the perpetual accountability deficit
which we identified earlier under the semi-presidential system that was creating a
culture of impunity for the executive in Sri Lanka.

These protests had begun in March 2022 in towns and had exploded into a mass
movement on 31 March 2022 with a clash in front of the President’s residence.
Thereafter, the protestors built a protest village called ‘Gotagogama’ (translating as
Gotago-village) in front of the Presidential Secretariat in Galle Face, Colombo 3. The
protest continued for over a hundred days. This village was subject to an attack by the
supporters of Prime Minister, Mahinda Rajapaksa, on 9 May 2022. Nevertheless, such
clashes, sometimes fatal, only contributed to the protest’s momentum.

It took months of protest and the sacrifice of lives before the key executive position
holders in the Sri Lankan executive and Parliament resigned. Prime Minister Mahinda
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Rajapaksa was compelled to resign only after he was widely disgraced after he incited
violence from his supporters in a speech at his official residence, Temple Trees. His
supporters marched immediately to the Galle face beachfront and attacked protestors,
leading to a violent backlash from the general public. The country saw a complete
breakdown of the rule of law for the next few hours while the people took it upon
themselves to hunt down those who had attacked the protestors. Nevertheless, despite
this incitement and his eventual resignation as Prime Minister, Mahinda Rajapaksa
remains a Member of Parliament to date and has not faced any institutional form of
accountability. Eventually, it was left to protestors to storm the presidential offices
and President Gotabhaya Rajapaksa fled the country before he finally submitted his
resignation.'®® The fates of these two officials highlight that strengthening government
stability at the expense of continuing democratic accountability can pave the way
for an executive to act against the public interest without consequences. This in turn
may result in a country-wide political instability far greater than the governmental
instability originally warded against.

While the opposition political parties attempted to take up the premiership after Mahinda
Rajapaksa was forced to resign, this was thwarted by Ranil Wickremasinghe, who
was appointed to the position by Gotabhaya Rajapaksa.'®' Once Gotabhaya Rajapaksa
resigned, the SLPP majority in the Parliament voted for Ranil Wickremasinghe as
President following the procedure in Article 40 of the Constitution.'? Wickremasinghe’s
Party has only one seat in the Parliament, and consequently the SLPP majority continues
to provide him with necessary support for his program.'®> Ranil Wickremasinghe will
serve the remainder of Gotabhaya’s presidency, which runs until November 2024.'¢4
While there is stability for the political actors, the accountability deficit persists.

In response to protestors’ demand for institutional reforms, political parties put
forward several proposals in 2022.'% The main proposal of the MPs supporting the
Government was to re-introduce the country’s Constitutional Council, a body that can
make mandatory recommendations to the President on appointments to the independent
commissions and high officers of state such as the Chief Justice, Attorney-General and
Auditor-General. Beyond this, the proposals by the Samagi Jana Balawegaya (the
main opposition party) were the most far-reaching because their bill sought to return
the country to an exclusively parliamentary system.!®® However, the Supreme Court
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held that this bill required the approval of the people at a referendum in addition to
a two-third majority of votes in Parliament because clauses affected the provisions
entrenched by Article 83 of the Constitution.'®” The Bill did not proceed from there
because according to Article 85 of the Constitution, the President is required to
submit the Bill to the people by referendum when the Supreme Court declares so. To
date, the President has not done so. Finally, and ultimately enacted, the Twenty-First
Amendment to the Constitution that President Wickremasinghe adopted proposed
the reintroduction of the Constitutional Council.'®® This comparatively minor reform
means that Sri Lanka did not see any substantial institutional reforms even as a result
of mass protests or the crisis propagated by the country’s the accountability deficit.

Fast forward and when the Constitutional Council refused to approve the President’s
recommendations to the position of Inspector General of Police and Supreme Court
judges in 2023-2024, President Wickremasinghe asserted that the Council was itself
part of the executive and thus could not deny his nominees. This, Wickremasinghe
contended, was because he is the ‘repository of people’s executive power’ according
to Article 4 (b) of the Constitution.'® His actions demonstrate that even the limited
attempts at institutional reform of 2022 have not endured and were certainly not
sufficient in acting as a check against the President’s power.

Outside of the Sri Lankan Parliament, which failed to deliver accountability, there
was also an attempt made to impose legal accountability. Several fundamental rights
petitions were filed before the Supreme Court in the public interest against the former
President, Prime Minister and others in an effort to hold such figures accountable.'”
The Supreme Court ultimately came to deliver its judgment on 14 November 2023. A
four-judge majority of the Supreme Court held with the petitioners that the violation of
the public trust doctrine, which requires the representatives to exercise public powers
for the public benefit, was undermined by the actions of these figures during the crisis
of 2022 and that this was a violation of the fundamental right to equality. However,
despite this ruling, the Court only made a declaration and did not offer any redress.

An important dissent from the majority position was offered Justice Priyantha
Jayawardena, who argued that legislation relating to tax falls within the legislative
powers of the Parliament. Due to the separation of powers, then, the Parliament was
not required to accept the court’s directions on enacting, amending and repealing
legislation unless there is a violation of the Constitution. Post-enactment judicial
review is also barred in Sri Lanka, Jayawardena noted. Therefore, his dissenting
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opinion argues that any intervention by the courts would be redundant.'”" His position is
interesting partly because he cites Erskine May’s Parliamentary Practice (24" edition)
that “The authority of Parliament over all matters and persons within its jurisdiction
was formally unlimited. A law might be unjust or contrary to sound principles of
government; but Parliament was not controlled by its discretion, and when it erred,
its errors could be corrected only by itself.”'”? His dissent highlights both the lack of
consensus in Sri Lankan politics over the issue of parliamentary sovereignty and the
enduring influence of UK institutions on the Sri Lankan constitution.

Perhaps in part because of this, the judiciary in Sri Lanka is not in the optimal position
to provide legal accountability in this type of case, where processes of political
accountability fall short. Consequently, fundamental rights cases before the Supreme
Court of Sri Lanka also proved insufficient in prompting political accountability over
the crises of 2022, just as parliamentary accountability could not hold the President
to account.

Preoccupation with government stability when designing an institutional regime
undermines the democratic accountability of an executive. Therefore, the legal
framework of institutional regimes should prioritise accountability in a political
process. The UK example shows its significance. However, political actors must
also be mindful of the cost of the short-term instability that can follow. Institutional
regimes should facilitate the management of such costs through the political process
in periods of transition, since a degree of stability is needed for governments to set in
motion long-term visions that promote the public interest.
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Section 4: Long term impacts when balancing democratic
accountability and stability within UK parliamentarianism

In the final section of this report, I analyse the long-term impacts of the 2022 events on
UK parliamentarianism. Even though the accountability processes finally prevailed in
2022, analysing the year’s events focusing on the longer term is important for future
planning.

In this section, I ask three questions. Firstly, which institutional regime type is
superior? This is an important preliminary question because constitutional reformers
and academics in both presidential and parliamentary systems continue to debate the
topic. I argue that while this debate should continue, our focus should turn to how
each regime type balances specific goals a system stives to achieve, in this instance,
democratic accountability and government stability, and which system might deliver
the best results.

Secondly, I focus on the current debate in the UK over whether the Prime Minister
is in effect engaging in president-like politics. What insights do 2022 incidents and
comparisons with Sri Lanka offer to this debate? Drawing on the evidence presented
in this report, I highlight that there is convincing evidence that the UK is moving
towards an unofficial semi-presidentialisation of politics.

Thirdly, I ask what are the implications of such semi-presidentialisation? Here I caution
against this direction of travel based on the Sri Lankan example, where democratic
accountability processes were dismantled under the guise of ensuring government
stability and executive authority.

1. Presidentialism v parliamentarianism — an ongoing debate

Which institutional regime type is superior? This is along-standing debate constitutional
reformists and academics the world over. Graham Allen, for example, argues that the
UK has transformed into a presidency, and states that this presidentialism should be
institutionalised.'” Recognising the ambitious nature of this proposal, especially in
the UK with its slowly evolving unwritten constitution, Philip Norton suggests that
the ways to achieve such a proposal must be carefully examined.!” There exists a
similar debate in Sri Lanka over whether the country should return to a parliamentary
system. This proposal gained such traction in 2022 that the opposition proposed an
amendment to the constitution to change the presidency to a nominal position and
restore executive powers to the cabinet of ministers responsible to the Parliament.'”
However, as we saw above, the Supreme Court of Sri Lanka held that this amendment
could only be passed via referendum because it changed the entrenched clauses of the
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1978 Constitution.'” The Amendment did not proceed to that point.

The overarching debate also extends to which regime type is better suited to long
storied democracies.!”” Juan Linz in 1990 argued that while directly elected presidents
might make a greater claim for legitimacy, the system generates complexity and
potential deadlock by creating two centres of democratic legitimacy in the president
and the parliament.!”® Jose Antonio Cheibub argues that votes of confidence (or no
confidence) facilitate party discipline in a parliamentary system, while the presidential
systems may achieve this through different means.!” Linz also argues that the
presidential model requires zero-sum elections where the winner takes all."*® Cheibub
has elaborated on this point to suggest that presidential systems provide fewer
incentives for coalition building."”®! For Linz, this is especially problematic because
the president will continue for a fixed period and people have little recourse to alter
the position within this period."* Linz is further unconvinced by the argument that
presidential models promote stability. He states that ‘[w]hile the need for authority
and predictability would seem to favour presidentialism, there are unexpected
developments-ranging from the death of the incumbent to serious errors in judgment
committed under the pressure of unruly circumstances that make presidential rule less
predictable and often weaker than that of a prime minister.”*> Linz worries about
the difficulty of replacing an unpopular President, arguing that the stability of the
presidential system comes with this price of rigidity.'** This is exactly the problem that
the Sri Lankan people faced in 2022.

There is also concern about political instability in presidential regimes which might
result in the very ‘death of the democratic regime’ itself.'® William Partlett argues
that presidents have tended to centralise their powers, bringing their position closer
to that of a monarch. Partlett calls this development ‘crown-presidentialism.” He
states that ‘Crown-presidentialism [...] is usually justified as a democratic form of
constitutional design that combines authority granted to presidents in presidential
and semi-presidential constitutional design.’'*¢ Crown-presidentialism also uses legal
tools to reinforce and expand the presidential powers to undermine democracy itself.

Donald Horowitz disagrees, and argues that the parliamentary system is susceptible
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to the same downfalls that Linz identifies in presidential systems.'®” Horowitz in turn
argues that Linz’s critique is based on the assumption that the president is elected
based on a first-past-the-post system and that this is not necessarily always the case.'™
Horowitz, therefore, perceives the method of electing the president as contributing
towards enhancing the accountability of their office. Horowitz’s argument is
particularly interesting because he uses Nigeria as an example to show how
presidential candidates were placed under a double requirement to gain the support of
different ethnic communities.'® He contrasts this with Sri Lanka where the President
is elected through a majority system.!”® For Horowitz, ‘the rigidity of the fixed term,
the weak cabinet, and the prospects for abuse of presidential power’ are ‘insubstantial
concerns in practice.”!”! He argues that both Presidents and the Prime Ministers can
abuse powers of office. He does not see presidentialism as generating more reasons
for caution than a parliamentary regime type. The evidence presented in this report
perhaps goes some way to refuting this argument.

Torsten Persson and Guido Tabellini find that ‘presidentialism could lead to overall
better policies in consolidated and solid democracies, but not in more precarious
democratic situations.’'”> The reason for this could be that processes of democratic
accountability are better consolidated in those democracies. Focusing on Sri Lanka’s
shift from the parliamentary to semi-presidential model, Rajesh Venugopal notes that:

economic growth did increase in the years following the introduction of the
executive presidency, but often in unexpected and counter-intuitive ways that
were only indirectly connected to the new institutional system. The rapid growth
and structural transformations that were evident through market reform-led
growth in the south also occurred in parallel with the escalating civil war in the
north-east, generating a schizophrenic mix of development amidst destruction.’”

The arguments here highlighted show that the crux of the question is not about which
institutional regime type is “better” per say, but rather how, optimally, an institutional
regime type might balance tensions, including between democratic accountability and
government stability.!** Presidential systems can be subject to enhanced accountability
through electoral systems and other institutional structures. Conversely, a Prime
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Minister can act with impunity to jeopardise constitutional democracy where they
subvert the processes of continuing accountability within a parliamentary system.

2. Presidentialisation v a prime ministerialisation of politics:
Exploring the third option

There are debates in the UK about whether parliamentarianism has moved towards
an informal presidentialism given the gradual expansion of prime ministerial powers
since 2000. Because the UK has an unwritten constitution and constitutional change
is achieved through gradual alteration — what Bruce Ackerman calls ‘tinkering’ —
shifts over time can have a similar effect to more express, radical reforms in other
countries with written constitutions. Therefore, considering the effects of gradual
shifts in constitutional governance in the UK has a parallel significance to analysing
the constitutional amendments in countries with written constitutions.

Tony Blair’s prime ministership brought the discussion about the presidentialisation
of politics to the forefront. Richard Heffernan and Paul Webb argue that changes under
Blair, and even Thatcher before him,

have enhanced the power of the prime minister. Furthermore, they have been
complemented by the enhancement of leaders’ traditional intra-party power, and
by the personalizing of electoral processes. This suggests that many of the claims
identified by the ‘presidentialization’ of Britain's parliamentary democracy may
be more than mere journalistic hyperbole: there is some substance to the claim.’”

Michael Foley in The British Presidency: Tony Blair and the Politics of public
leadership argues that ‘understanding the inner properties of the contemporary
presidency’ is important to asses ‘the impact and implications of the recent changes to
political leadership in Britain.”'*® According to Foley, ‘The acceleration of a de facto
scheme of presidential politics in this country is altering the structure and conduct of
British political life.”'”” Similarly, Graham Allen in The Last Prime Minister claims
that “Although no set of founding fathers sat down and agreed that we were to have
a UK Presidency, [...] unplanned and imperfect as it is, we are for all intents and
purposes ruled by a hidden Presidency.”'™®

While taking examples from the US, Foley is careful to state that the UK system is not
becoming identical to the US model. He argues instead that ‘the British premiership
has to all intents and purposes turned, not into a British version of the American
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Presidency, but into an authentic British presidency.”'® Thomas Poguntke and Paul
Webb agree that we are witnessing the ‘presidentialisation of politics.” They explain
this as an informal or ‘de facto’ shift while the legal contours of the parliamentary
institutional regime type remain largely unchanged. For them, the two key elements
are ‘increasing leadership power resources and autonomy within the party and the
political executive’ and an ‘increasingly leadership-centred electoral processes.’>"

Central to these arguments is the idea that institutional regime types are not a static
choice but a dynamic process that is determined and re-determined constantly by a
variety of factors. It follows that ‘all regime types can move (to varying degrees)
between partied and presidentialized forms of government. How closely they
approach either of the opposing poles of this continuum is determined by a wide range
of underlying structural factors (such as changes in the social structure and the media
system) and contingent factors (such as the personality of leaders)’.*"!

However, Keith Dowding rejects the assumption more powerful prime ministers
necessarily resemble presidents.?”? For him, ‘British prime ministers have always
been more powerful than US presidents. The strengthening of prime ministerial
power therefore further distances it from the presidential system.’?” Based on this
premise, Dowding develops a ‘prime ministerialisation of politics’ thesis. He argues
that growing centralisation is partially the result of a hollowing out of the state, where
more power is held centrally simply because there is less to go around. 2%

Poguntke and Webb in return stress that the presidentialisation they describe is ‘a shift
from collective ‘partified’ politics (typical of [the] ideal type of the parliamentary
regime) to a more individual leader-centred form of politics (typical of the ideal-type
presidentialised regime).”?® They reiterate that they do not state that the UK has
become a presidential system. They are mindful ‘that the different constitutional
arrangements of presidential and parliamentary systems are so distinctive that the one
can never simply become the other without a fundamental and formal shift of the
legally defined structures.’?%

The debate continues, but what insights can be gleaned by analysing the developments
in the UK executive through a ‘semi-presidentialisation’ thesis? Many I argue. While
those on both sides of the debate may struggle to reconcile key aspects of the UK’s
constitutional arrangements with their theories, a semi-presidentialisation thesis may
be able to thread this particular needle. Scholars arguing for presidentialisation struggle
to explain the legislative control that the Prime Minister enjoys. ?” But Dowding,
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for example, is forced to agree that there is a centralisation and personalisation of
executive powers to the Prime Minister.® If we remove the definite separation of
powers of a presidential system, and insert the more grey arrangement of Sri Lanka’s
semi-presential system we resolve this issue. Because, as we have regrettably seen,
the same constraint does not apply to Presidents in semi-presidential systems like Sri
Lanka.

In Sri Lanka, Presidents enjoy great authority and autonomy within the executive.
According to Article 4 (b) of the Constitution of Sri Lanka 1978, the President is
vested with the executive power of the people, and the Supreme Court of Sri Lanka has
reiterated that this means that the President is the ‘sole repository of executive power.’>"
The Sri Lankan President is the Commander-in-Chief of the armed forces and declares
war and peace.?!’ The President is the head of the cabinet of ministers.?!' He has the
power to appoint the Prime Minister, cabinet ministers, deputy ministers and other
ministers as well as remove them at his will.?'> The President also assigns portfolios to
all these ministers and he can also assign any ministerial portfolio to himself.?"* These
are the classic powers of a President over an executive, as in the US system, but the
fact the President draws ministers from MPs in the Sri Lankan system means these
powers resonate with the powers of the Prime Minister in a parliamentary system.
This consequently defeats arguments that the UK cannot witness a presidentialisation
(or semi-presidentialisation) on the basis of the separation of powers.

Indeed, the President’s powers over the legislature do not end there. In the Sri Lankan
context, the President has both legal control and political control over the Parliament
when his party holds a majority of seats in the Parliament. Presidents’ legal control
over Parliament include the constitutional power to summon, prorogue and dissolve
Parliament and the power to address the Parliament when they wish without being
subject to the parliamentary controls that an MP is subject to.”'* Politically, the
President generally leads the party with a majority of seats in Parliament. This was
certainly the case with Gotabhaya Rajapaksa, who led with the direct help of close
family members.

Therefore, the President in the Sri Lankan semi-presidential system when in control
of a parliamentary majority enjoys legal authority and controls the Parliament to
a degree similar to a strong Prime Minister in a parliamentary system. Including
semi-presidential systems inside the presidentialisation thesis thus reinvigorates
Poguntke and Webbs’ theory. With the Sri Lankan example serving to demonstrate the
conceptual validity of this expanded thesis, we might then ask whether the theory of
presidentialisation, or semi-presidentialisation as we might now call it, is accurate in
a UK context.

208 Keith Dowding (n 202) 621.

209 SC Special Determination on the Twenty First Amendment Bill at Parliament of Sri Lanka,
‘Parliamentary Debates (Hansard)’ (21.06.2022) 817-819.

210 Articles 30 and 33 (g) of the Constitution of Sri Lanka 1978.

211  Article 30 of the Constitution of Sri Lanka 1978.

212 Articles 43, 45, 47 and 47 of the Constitution of Sri Lanka 1978.
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3. Implications of the semi-presidentialisation of politics regarding
democratic accountability and stability

2022 showed that the informal expansion of executive powers in the UK has limits. The
continuing mechanisms of accountability over the executive, which is the hallmark of
the parliamentary system, ultimately asserted themselves over the Prime Minister and
the Government in a way that the Parliament under the semi-presidential model of Sri
Lanka could not. Therefore, we may say that the basic principles of the parliamentary
system are still intact in the UK.

Even though parliamentary mechanisms of continuing accountability operated to
hold the UK Prime Minster accountable, this happened in only the most extreme of
circumstances in 2022, where initial breaches of constitutional standards were allowed
to occur without imminent accountability, and where such accountability was only
eventually delivered after significant delay.

As events across 2022 demonstrated, the UK Prime Minister still enjoys a broad
scope of executive discretion that is not effectively subject to parliamentary scrutiny.
Therefore, president-like decision making by Prime Ministers is an ongoing
constitutional concern for the UK. This is especially acute in times of crisis like a
pandemic, economic distress, or war, where the executive is allowed further leeway to
exercise discretion. The situation of the world today makes it evident that such times
of crisis might become the norm rather than the exception.

Sri Lanka is a country where crisis and emergency have been the norm for a long
time due to the continuing divisions that have undermined post-colonial state-building
efforts and a thirty-year civil war.?!* The Sri Lankan example highlighted in this report
provides a worrying example of what can occur when a semi-presidential system
develops where there is only limited democratic accountability of the executive. The
divergence between the UK and the Sri Lankan example in 2022 demonstrates the
urgent need to strengthen democratic accountability mechanisms in the UK as well
as in Sri Lanka to ensure that executives do not abuse centralised of powers during
times of crisis.

Graham Allen’s explanation of the presidentialisation thesis highlights that amassing
executive power around a Prime Minister is accompanied by a weakening of democratic
accountability for that Prime Minister. First, a centralisation of power occurs, second
a leader-focused politics is fostered, exacerbated by the media, third, institutions
which have traditionally acted as checks on the Prime Minister’s power, such as the
cabinet, political parties and the civil service increasingly lose their capacity.?!® Hence
presidentialisation has the effect of weakening forms of democratic accountability.
Given the already ailing state of this accountability in 2022, we should be wary of a
further decline.

Even though institutional forms of accountability ultimately prevailed in the UK over
executive impropriety in 2022, the Prime Minister’s subsequent attacks against these

215 Radhika Coomaraswamy, Charmaine de los Reyes, ‘Rule by Emergency: Sri Lanka’s postcolonial
constitutional experience’ (2004) 2 International Journal of Constitutional Law 272-295.
216 Graham Allen (n 173) 24-25, 27-30, 31-44.
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same institutions show potential danger. Already, the Prime Minister was able to use
his control over the majority of MPs to reject the recommendation of sanctions against
Owen Paterson MP. In the matter relating to violating COVID-19 guidelines, Johnson’s
repeated utterance of misleading comments before the House showed that he had little
regard for the sovereignty of Parliament. Beyond this, his behaviour demonstrated
that he did not believe himself to be accountable to that Parliament either. When the
Committee of Privileges was investigating him, Johnson, as well as MPs who reacted
in support of him, sought to undermine the process and put undue pressure on the
Committee’s members. Finally, in the matter of Christoper Pincher MP, Johnson
ignored previous allegations of sexual misconduct. He appointed Pincher as deputy
chief whip, a significant position in Parliament involved at least partly in maintaining
executive control over Parliament.?'” Johnson then misled the public over these issues.

These incidents taken together show an ever-bolder extension of power, and a
corresponding decrease of democratic accountability within the UK executive. They
strongly suggest the advancement of a semi-presidentialisation of politics in the UK,
matched by attempts at undermining the processes of accountability that do exist,
creating a culture of impunity among the members of the executive. The decades-
long experiment in Sri Lanka with an executive presidency with extensive powers
over Parliament and extremely weak accountability mechanisms shows that such a
system rarely delivers results in the public interest. Sri Lanka exemplifies the need
to prioritise and strengthen mechanisms of accountability, especially in times of
crisis. If the trend of centralising executive powers in the UK following a presidential
model continues, it will likely mean a weakening or dismantling of the mechanisms
of accountability which presently exist. This is a threat to the UK’s constitutional
democracy, one perhaps foreshadowed by events in Sri Lanka in 2022. The UK’s own
constitutional crisis in 2022 must be viewed as a call to action in this regard and there
is a special need to reinforce existing mechanisms of accountability. Parliament must
respond to this call.

217 Tabitha Troughton (n 46) 14-28.
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