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Executive summary

Since 1990, environmental management and mitigating climate change have become core aspects of the state’s
responsibilities. In particular, the executive has become subject to a variety of domestic and international
legal obligations. Executive decision-making in relation to climate change and the environment may be
scrutinised in multiple ways: through judicial review, a complaint to a regulator, or under questioning before
a parliamentary committee. Each method of scrutiny constitutes a different accountability mechanism. Each
of these mechanisms involves a contest between executive autonomy and the coercive potential of institutions
which provide accountability. The Constitution Society commissioned this report in August 2021 to capture
a ‘snapshot’ of how the mechanisms of environmental and climate accountability have operated over the last
three years and to consider future directions.

In particular, the report addresses three questions:

i. Given that climate change mitigation is an area of contested policy, what is the proper role of the
judiciary and judicial review as a form of legal accountability?

ii. What degree of autonomy is appropriate for the executive to alter environmental policy; and how
far should regulatory bodies be able to challenge executive decisions?

iii. What do the underlying ideological differences between politicians, judges, and climate-concerned
litigants tell us about the future of the rule of law in an environmental context?

Chapter 1 presents the first comprehensive survey of climate-related judicial reviews in England and Scotland.
This is a rapidly growing field: since 2018, courts have handed down 22 judgments, including 10 between
June 2021 and July 2022. These challenges must be viewed cumulatively as a campaign to interpret existing
legal principles to impose more onerous climate-related duties upon the government. When judges apply
well-established principles of administrative law in the novel context of climate change, they are compelled
to re-articulate the limits of legal accountability and the judiciary’s constitutional role. Thus far, judges have
emphasised the supremacy of political accountability in negotiating the path to net zero. They have deprecated
any requests for strengthened forms of legal accountability, in the form of a heightened standard of scrutiny,
expansive interpretations of environmental statutes, or creative adaptations of pre-existing common law
principles. Furthermore, the common law’s institutionalised deference to executive discretionary judgments
means that judicial accountability has been necessarily cautious. These attitudes are unlikely to alter soon.
However, recent judgments provoke profound questions about the appropriate balance between political
and legal accountability given the existential threat posed by climate change.

Chapter 2 analyses the Environment Act 2021 as a new environmental ‘constitution’ for the United Kingdom.
Replacing the EU legal architecture, the new statutory framework grants the executive radically flexible
powers to alter environmental policy. Specific objectives and targets for environmental management are
no longer etched in law. The Environment Act additionally established a new environmental regulator -
the Office for Environmental Protection (OEP). The powers granted to the OEP to enforce environmental
law are weak and highly restricted in terms of available remedies. The Johnson administration’s deliberate
pursuit of capacious powers and limited accountability raised questions over its commitment to the rule of
law.

Shifting from Parliament to wider legal and political discourse, the third chapter charts the evolving meanings
of the ‘rule of law’ in an environmental context. Numerous commentators, ranging from cabinet ministers
to former judges, have described the role of the rule of law in environmental governance and adjudication.
These visions of the rule of law substantially differ and, to a substantial degree, mirror familiar distinctions
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between formalist, procedural, and substantive accounts of the rule of law. These accounts also correlate
with diverging visions of the judiciary’s role in addressing climate change. In particular, the formalist vision
espoused by Conservative ministers contrasts sharply with the wider role proposed by leading judges and
academic commentators, with regard to the necessary balance between certainty and legality; the boundary
between law and politics; and the complexity (or lack thereof) of judicial interpretation and application.
These competing understandings currently exist in ‘latent’ conflict, where explicit references to opposing
views have been rare. Continued climate-related litigation, government efforts to restrain statutory regulatory
bodies, and the gradual fracturing of political support for the net zero target will push competing ideological
commitments towards ‘manifest’ conflict.

Across the three chapters, the core finding is that executive autonomy in environmental decision-making
isincreasing. Conversely, the influence of institutions which provide accountability functions is diminishing.
These trends are the cumulative product of dynamics described in each chapter. Judges have conspicuously
avoided curtailing executive autonomy in deciding how to respond to climate change generally, or how
the executive decides to assess scientific evidence. In Parliament, the Environment Act 2021 has sidelined
law as an accountability mechanism, while the OEP’s enforcement powers are weaker than the institution
which it replaces. Finally, the Johnson administration advanced a model of accountability which is narrowly
drawn, reliant upon electoral scrutiny, critical of judicial intervention, and suspicious of climate-con-
cerned public law litigants. We are on a trajectory towards a strongly political-constitutionalist model of
environmental and climate accountability, in which scrutiny is dependent upon public interventions by
advocacy groups and regulatory bodies, whose mandate is contested by the politicians subject to their
supervision.

The report concludes with three concerns for the future. The first relates to an emerging strand of political
opinion which allies the ‘formalist’ vision of the rule of law with an anti-regulatory, small-state conservatism.
Senior Ministers in the Sunak administration have adopted a Diceyan/Hayekian model of the rule of
law. They seek a clear division between the legislative and judicial functions, because judicial ‘overreach’
creates uncertainty. They demand limited judicial discretion in developing the law, because laws should be
prospective and judges are ought to bound by rules. The same individuals have also criticised regulation
for diminishing efficiency and prejudicing individual liberty through arbitrary decision-making. The rule
of law therefore becomes a ‘check’ on regulation: it protects citizens from a meddling and inefficient state.
It is concerning that, in making these arguments, senior politicians have undermined the regulatory
bodies which provide accountability functions. It is also concerning that the net zero target has been
maligned as ‘meddling’ regulation. These criticisms are impossible to reconcile with the Conservative
Party’s 2019 manifesto commitments. The cornerstone of the United Kingdom’s approach to climate
change mitigation rests upon increasingly unstable political ground.

Second, the ever-increasing complexity of climate change threatens the practicability of prospective legal
rules. The Diceyan/Hayekian model of the rule of law requires that the law should define the state’s powers
in advance. However, as harms caused by climate change become exponentially greater over time, any such
powers will become rapidly outdated. Governments will likely need to engage in trial-and-error policy
responses to mitigate climate-related consequences. This indicates that enhanced executive autonomy is
not simply likely as the government’s preferred position, but an inevitable consequence of the nature of
climate change. The appropriate remedy is enhanced scrutiny of the executive’s exercise of powers. Legal
accountability will therefore become more vital in the future. This casts the currently cautious judicial
approach in a troubling light.



Finally, the fields of environmental law, climate-related government policy, and public-interest public law
are developing with alarming speed. This report records the status quo, legally and constitutionally, at the
beginning of the United Kingdom’s fight against climate change. The subject must be revisited in the future.
It is hoped that this report, rather than providing the end to a discussion, will attract attention and promote
debate. As climate change accelerates, so too must our understanding of its impacts upon the state.
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Friends of the Earth campaigners outside the Royal Courts of Justice, London, December 2021, protesting the Government’s decision to provide up to $1.15bn for a
liquefied natural gas project in Mozambique. Photograph: Tom Pilgrim/PA.

Introduction

I. Climate change, the courts, and the constitution

Environmental accountability in the courts, Parliament, and the public sphere

On 8 December 2021, visitors to the Royal Courts of Justice bore witness to an increasingly common sight.
Before the Divisional Court, counsel for Friends of the Earth, a leading environmental advocacy group,
alleged that the Secretary of State for International Trade had unlawfully provided USD1.15 billion in export
finance to fund the development of a natural gas project in Mozambique.' The claimant alleged that the
Government had made the decision on the erroneous assumption that the project was consistent with its
obligations under the Paris Agreement.? Outside on the Strand, undeterred by rain, Friends of the Earth
activists held aloft placards spelling out the group’s political aims: to pressure the Government to withdraw
financial support for fossil fuels. “The Earth’s on fire,” they chanted.

In the previous two months, four closely related events occurred. First, on 19 October, the then-Attorney
General, Suella Braverman, told delegates at the Public Law Project 2021 Conference that “[t]o paraphrase
Clausewitz, litigation must not be the continuation of politics by other means”?> Second, on the same day,

1 Will Rundle, ‘Briefing: UK Export Finance - Climate Litigation, Friends of the Earth, June 2021, available at:
[https://cdn.friendsoftheearth.uk/sites/default/files/downloads/UKEF Briefing updated June 2021.pdf?
ga=2.93838749.1278290737.1642855321-792503864.1642766793], last accessed 15 May 2022. The resulting judgment
produced a split decision: R (Friends of the Earth) v Secretary of State for International Trade and Chancellor of the
Exchequer [2022] EWHC 568 (Admin). At the time of publication, an appeal is outstanding. The appeal will be heard in
December 2022.

2 United Nations, Conference of the Parties, Adoption of the Paris Agreement’ (12 December 2015), UN. DOC FCCC/
CP/2015/L.9/Rev/1 (hereafter, “Paris Agreement”), available at: [https://unfccc.int/resource/docs/2015/cop21/eng/109r01.
pdf], last accessed 24 May 2022.

3 Rt Hon Suella Braverman MP KC, ‘Judicial Review Trends and Forecasts 2021: Accountability and the Constitution,
Attorney General’s Office, 19 October 2021, available at: [https://www.gov.uk/government/speeches/judicial-re-
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the Government published its first Net Zero Strategy’, which set out policies to decarbonise all sectors of
the economy and achieve its statutory target of net zero emissions by 2050.* Third, on 9 November, a new
environmental regulatory body, the Office for Environmental Protection (OEP), came into legal existence
under the Environment Act 2021. The OEP is tasked with enforcing and advising the Government on
environmental law after the United Kingdom's departure from the European Union. Finally, between 31
October and 13 November 2021, the United Kingdom hosted the COP26 conference in Glasgow, resulting
in an international agreement to reaffirm the Paris Agreement and “to pursue efforts to limit the temperature
increase to 1.5 °C."

Each of these events relate to an underlying theme: the constitutional mechanisms which enforce the
Government's legal obligations concerning the environment and the United Kingdom's response to climate
change. This report was commissioned in August 2021 by the Constitution Society to capture a ‘snapshot’
of how these mechanisms have operated over the last three years and to consider the future direction of
environmental and climate accountability.

Each chapter of this report addresses a discrete aspect of environmental ‘accountability’ — in the courts,
Parliament, and in broader public and legal discourse. Chapter 1 examines the recent rise of judicial reviews
challenging government decisions on climate-related grounds. Since 2018, twenty-two judgments have been
handed down in response to challenges brought by concerned citizens and climate advocacy organisations
(particularly Friends of the Earth, ClientEarth, GreenPeace, and Plan B Earth). The pace and volume of cli-
mate-related judicial reviews have increased substantially over the last 18 months: ten judgments were handed
down between June 2021 and July 2022. When judges apply well-established principles of administrative law
in the novel context of climate change, they are compelled to re-articulate the nature and boundaries of their
institutional competence. This has constitutional implications: greater legal scrutiny results in diminished
executive autonomy. The judgments examined also provoke more profound questions about the proper
balance between political and legal accountability in response to an existential threat.

Turning to Parliament, Chapter 2 presents an analysis of the Environment Act 2021, which creates a new
‘constitution’ for environmental governance in the United Kingdom.® The Act poses questions about the
institutional design of regulatory bodies: in particular, how powerful should the coercive legal powers of
the OEP be, and to what extent should governments be bound by law to achieve environmental targets?
In relation to wider legal discourse, Chapter 3 examines recent debates between legal actors addressing
how environmental (and climate) problems relate to the familiar concept of the ‘rule of law’. It identifies
an emerging conflict between the ‘formalist’ vision espoused by Conservative ministers and the approach
advocated by leading judges and academic commentators, particularly concerning the necessary balance
between certainty and legality, the nature of the boundary between law and politics, and the appropriate
scope of judicial interpretation.

view-trends-and-forecasts-2021-accountability-and-the-constitution], last accessed 15 May 2022.

4 Department for Business, Energy, and Industrial Strategy, ‘Net Zero Strategy: Build Back Greener,, 19 October 2021,
available at: [https://www.gov.uk/government/publications/net-zero-strategy], last accessed 15 May 2022. (Hereafter, “Net
Zero Strategy”).

5  United Nations, Conference of the Parties serving as the meeting of the Parties to the Paris Agreement, Glasgow Climate
Pact, 13 November 2021, §§20-21, available at: [https://unfccc.int/sites/default/files/resource/cma2021 116 adv.pdf], last
accessed 15 May 2022.

6  Dr Ronan Cormacain, ‘Environment Bill - Office for Environmental Protection: A Rule of Law Analysis, Bingham Centre
for the Rule of Law (4 June 2021), available at: [https://binghamcentre.biicl.org/documents/115 environment bill report
version 2 pdfipdf], last accessed 9 June 2022; Elizabeth Fisher, ‘Executive Environmental Law’, MLR (2020) vol. 83(1), pp.
163-189.
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Why now?

This enquiry is timely for four reasons. First, climate policy and climate-related case law are developing at a
stunning pace. The end of the Johnson administration is an appropriate time to take stock of developments
over the past three years. Second, although the Climate Change Act was passed in 2008, the United Kingdom
is only beginning its journey towards net zero carbon emissions. Assuming that the net zero target is retained
as a cornerstone of the United Kingdom's climate policy, it will be a feature of political and legal discourse
for the next thirty years. This report records the status quo, legally and constitutionally, at the beginning
of this transition with the explicit intention that it will be revisited in the future. Third, the Environment
Act 2021 and the creation of the OEP were among the first projects in the Conservative Government’s
post-Brexit restructuring of the regulatory state. The legislative skirmishes preceding the Act’s passage serve
as a case study of the opportunities and tensions created when replacing accountability functions formerly
performed by European institutions. Fourth, using judicial review to challenge government decisions in
contested policy areas is itself a politically contentious issue. The Johnson administration consistently
argued that judicial review should “not be abused to conduct politics by another means or to create needless
delays”’” In May 2022, Parliament passed the Judicial Review and Courts Act to amend perceived problems.
Environmental and climate litigation offers a microcosm from which to explore these tensions and to
suggest that the conventional framing of ‘the rule of law’ is evolving under the pressures of environmental
and climate litigation.

II. Accountability, the administrative state, and the environment

The meaning of ‘accountability’

‘Accountability’ is a “central value of modern constitutions”? Like many constitutional values, it encompasses
a wide range of meanings. As Bamforth and Leyland observe, it is conventional for politicians to insist,
“whatever the substantive viewpoint or proposal which they advocate, that more or better accountability
is their end-goal” In a similar vein, Mark Bovens has described how accountability originated “as an
instrument to enhance the effectiveness and efficiency of public governance” but “has gradually become
a goal in itself”'® Accountability is not treated here as an end or an outcome. Instead, adopting Bovens’
definition, accountability is:

“a relationship between an actor and a forum, in which the actor has an obligation to explain and to

justify his or her conduct, the forum can pose questions and pass judgment, and the actor may face

consequences.’!!

7 Conservative and Unionist Party, Manifesto 2019: Get Brexit Done, Unleash Britain’s Potential, p.48: the Government “will
ensure that judicial review is available to protect the rights of the individuals against an overbearing state, while ensuring
that it is not abused to conduct politics by another means or to create needless delays”, available at: [https://assets-global.
website-files.com/5da42e2cae7ebd3f8bde353¢/5dda924905da587992a064ba Conservative%202019%20Manifesto.pdf],
last accessed 1 August 2022. Cited as the justification for the Independent Review of Administrative Law: see Independent
Review of Administrative Law, Appendix B, B1, p.138, March 2021, available at: [https://www.gov.uk/government/groups/
independent-review-of-administrative-law], last accessed 15 May 2022.

8  Anne Davies, The Public Law of Government Contracts (Oxford: Oxford University Press, 2008), p.92.

9  Nicholas Bamforth and Peter Leyland, ‘Introduction: Accountability in the Contemporary Constitution;, in Leyland and
Bamforth (eds.), Accountability in the Contemporary Constitution (Oxford: Oxford University Press, 2013), p.2.

10 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ European Law Journal (2007) vol. 13
447, at p.449.

11 Bovens, Analysing and Assessing), p.450.
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This report examines the ‘accountability relationships’ which scrutinise and enforce the executive’s legal
obligations in relation to the environment and, in particular, to mitigate climate change.

Administrative law, constitutional law, and ‘accountability relationships’

In a parliamentary democracy, any executive decision may be scrutinised in multiple ways: through judicial
review, a complaint to a regulator, or under questioning before a parliamentary committee. Each method
of scrutiny constitutes a different ‘accountability relationship’. The courts and Parliament have distinct
but mutually complementary roles in holding the executive accountable, although they share an aim of
ensuring good public administration. While Parliamentary scrutiny (through debate, Committee hearings,
publications, or regulation through independent commissioners) may address the merits of decisions, the
judiciary draws a sharp distinction between appeal and review.

Administrative law defines the boundaries and nature of the courts’ supervisory jurisdiction. However,
the foundations of judicial review are constitutional principles, particularly the rule of law, the separation
of powers, and the sovereignty of Parliament.'”” Constitutional principles also inform the grounds upon
which decisions may be challenged: for instance, the ground of legality engages parliamentary sovereignty
and the rule of law. Rationality (or reasonableness) review guarantees that administrative acts are accurate;
maintains a minimum standard of cogency in the executive’s reasoning; and prohibits arbitrary or oppressive
decisions.”? Administrative law and constitutional law substantially overlap. The extent of the courts’
supervisory jurisdiction over executive acts is, therefore, a matter of constitutional principle.

When judges apply the principles of administrative law in new contexts, they are compelled to determine the
nature and boundaries of their institutional competence in that area. This has constitutional implications.
Greater judicial scrutiny results in diminished executive autonomy. The editors of De Smith’s Judicial Review
pithily summarise this iterative relationship: “The constitution shapes administrative law and in turn is
shaped by it”**

The balance between legal and political accountability differs according to the normative significance of
the values affected by the executive’s decisions and the courts’ assessment of their institutional competence
to review decisions in that area. Broadly expressed, fundamental rights engage the highest degree of legal
accountability. Cases which address the rationality of government policy, especially in areas which are
dominated by political judgment, result in a lower degree of accountability. Climate change is one such
novel area. Accordingly, when judges review climate-related decisions, they implicitly articulate their
constitutional role in holding the executive accountable. Two critical questions addressed by this report are:
One, where does the balance between political and legal accountability presently lie in relation to climate
change? And, two, is that balance appropriate?

The environment and the administrative state
Three features of environmental problems make achieving appropriate accountability a particular challenge.

The first is the increasingly common statutory phenomenon of ‘framework’ acts, which specify legal
obligations to achieve targets or goals and create policy frameworks intended to deliver those targets. The

12 The relative importance of these values in justifying the existence of judicial review is the subject of intense and long-running
debate: see Lord Woolf and Jeffery Jowell et al, De Smiths Judicial Review, (8" ed.), (Sweet and Maxwell, 2021), [1-019 to
1-024] and Christopher Forsyth (ed.), Judicial Review and the Constitution (Bloomsbury, 2000).

13 De Smith’s Judicial Review, [1-025].

14 De Smith’s Judicial Review, [1-015].
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Climate Change Act 2008 and Environment Act 2021 are both ‘framework’ acts. The centrepiece of the
Climate Change Act is the target to reduce the net UK carbon account to 100% of the 1990 baseline by
2050." Likewise, s.1(1) of the Environment Act 2021 empowers the Secretary of State to set “long-term
targets” for “the natural environment” and “people’s enjoyment” of it. Other objectives include good air
quality's and species abundance.'” These acts also establish administrative procedures and regulatory bodies
to scrutinise the executive’s progress towards these targets. However, the Acts frequently do not specify what
constitutes a legally adequate approach to these targets: when is the executive’s response ‘good enough’? The
courts are left to address these questions and the underlying issues of the proper separation of powers and
the limits of executive autonomy.

The second challenge relates to the nature of environmental problems as collective action dilemmas. A
collective action dilemma is one in which cooperation between citizens and states is necessary to mitigate
or avert a problem - for instance, resource depletion, biodiversity loss, or the climate impacts of GHG
emissions — but individual or state self-interest discourages effective action. Garrett Hardin first explained
this dynamic in The Tragedy of the Commons in 1968."® It remains relevant today.

All state institutions must be engaged to address collective action problems effectively within a parliamentary
democracy. Parliament has the democratic legitimacy, on account of being a representative body, to create
a legislative and regulatory framework to address collective action problems. Administrative agencies are
granted coercive powers to enforce these regulatory regimes. Finally, the executive (whose legitimacy also
derives from election) can make the necessary domestic policy decisions and negotiate inter-state agreements
to coordinate international action. The need for executive and legislative intervention is particularly acute
where wild environments (like marine environments or rivers) are harmed or pollution harms geographically
distant entities. Wild environments and creatures are unowned. Unlike ordinary citizens, they have no
property rights. They cannot represent themselves. Affording them legal identity is conceptually (let alone
grammatically) challenging.'” Environmental protection (or, at least, representation) therefore requires
either public-spirited protectors or state regulation. In England and Wales, statutory regulatory bodies, such
as the Environment Agency and the OEP, fulfil this role. These principles are well-established. However,
questions of degree are less easy to resolve. How much power should a regulatory body have to coerce the
executive? How wide is the field of discretionary judgment for the executive to choose their preferred course
of action before the judiciary intervenes?

The third challenge stems from the fact that environmental problems are inherently contentious.*® This
is partly because they involve polysemous values — abstract concepts capable of meaning different things.
For instance, as Ceri Warnock has observed, ‘sustainability’ may be a legislative goal, but “what I think
sustainability looks like and how we get there may well be different to your view.”" Environmental deci-
sion-making requires privileging one definition, which prompts disagreement. Environmental problems
also require decision-makers to balance or to choose between competing interests. Reasonable people may
disagree about whose interests should prevail. Finally, environmental problems are contentious because
the dispute management processes are complex and contentious. As the Planning Act 2008 indicates, de-
cision-making is often a lengthy process involving government agencies, complex scientific material, and

15 S.1(1) CCA 2008.

16 Environment Act 2021, s.2.

17 Environment Act 2021, s.3.

18 Garrett Hardin, “The Tragedy of the Commons, Science, (1968) vol. 162, no. 3859, pp.1243-1248. I am grateful to Professor
Elizabeth Fisher for this reference.

19 Though, famously, Christopher Stone disagreed: ‘Should Trees Have Standing? ~Towards Legal Rights for Natural Objects,
Southern California Law Review (1972), vol 45, pp.450-501.

20 Elizabeth Fisher, ‘Environmental Law as “Hot” Law’, JEL (2013) vol. 25, pp.347-358.

21 Ceri Warnock, ‘Environment and the Law: The Normative Force of Context and Constitutional Challenges, JEL (2020) vol.
32, no. 3, pp.365-389, at p.369.
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detailed procedures for independent review. As Professor Elizabeth Fisher has identified, the core purpose
of environmental law is to manage both impacts and disagreements “in a fair and legitimate way”* The
judiciary has a monopoly over this adjudicative process. Courts are the central forum for public challenges
to the fairness or legality of administrative decision-making. For effective environmental regulation and
dispute resolution, the involvement of courts is therefore inevitable. The fact of a specialist list for planning
and environmental cases, within the Administrative Court, demonstrates the English legal system’s essential
awareness of this fact.

Climate change, as a specific environmental problem, poses additional challenges for accountability,
indicated in the following (non-exhaustive) list:

i. Long-term nature of the problem. Climate change is a long-term problem. Although there is
increasing evidence that the anthropogenic warming of the planet is resulting in more frequent
extreme weather events (among other deleterious consequences) in the present, it is generally
acknowledged that harms of greater magnitude will come in the future.” The purpose of taking
action now is to prevent these future harms. However, it might be tempting to delay present action,
even though this will make conditions riskier and GHG emission reductions more difficult for
future generations. St. Augustine once prayed, “Lord, make me chaste - but not yet!”** A government
confronted with the complex trade-offs required to reach the net zero target might similarly pray for
the right to procrastinate or delay unpopular but likely necessary choices. One of the purposes of
climate accountability is to assess the adequacy of the executive’s plans. Indeed, some environmental
advocacy groups are motivated by strongly held beliefs that the Governments present action is
insufficient. However, difficulties arise in ascertaining legal standards against which sufficiency can
be assessed.

ii. Absence of international enforcement. The Paris Agreement establishes as a norm that “all countries
must take action to mitigate climate change”*® However, the Agreement lacks an effective multilateral
enforcement mechanism. Legal accountability therefore depends upon domestic constitutions.

iii. No foresight as to the ultimate scope of necessary measures. Achieving the net zero target requires
substantially decarbonising the United Kingdom’s economy and reducing overall carbon emissions.
To meet this target, the Government will likely need to offer incentives or impose restrictions to
change citizens’ behaviour: the Climate Change Committee has expressly recommended that
the Government consider such options.*® Alternatively, a government’s policies may affect the
availability of certain carbon-intensive goods and services. These restrictions may be direct or
indirect: for instance, a substantial increase in taxation on hydrocarbon-based fuels would increase
the consumer costs of transport (in particular, aviation and road vehicles) and disincentivise their
use. There is scope for these prospective policies to impinge upon citizens’ rights, with implications
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Elizabeth Fisher and Eloise Scotford, ‘Climate Change Adjudication: The Need to Foster Legal Capacity: an editorial
comment,, JEL (2016) vol. 28, pp.1-4, at p.1.

Dr. Katharine Hayhoe and Dr. Friederike Otto, ‘What Cutting-Edge Science Can Tell Us About Extreme Weather, New
York Times (17 August 2021), available at: [https://www.nytimes.com/2021/08/17/opinion/extreme-weather-climate-change.
html], last accessed 31 August 2021; Elena Shao, ‘How Is Climate Change Affecting Floods?, New York Times (30 August
2022), available at: [https://www.nytimes.com/article/flooding-climate-change.html], last accessed 31 August 2022.

St. Augustine, Confessions, 8,7.

Brian Preston CJ, “The Influence of the Paris Agreement on Climate Litigation: Legal Obligations and Norms (Part I)”, JEL
(2021) vol. 33, no. 1, pp.1-32, at pp.14-15.

See: Climate Change Committee, ‘Policies for the Sixth Carbon Budget and Net Zero, December 2020, available at: [https://
www.theccc.org.uk/wp-content/uploads/2020/12/Policies-for-the-Sixth-Carbon-Budget-and-Net-Zero.pdf], last accessed
31 August 2021; Dr Richard Carmichael, ‘Behaviour change, public engagement, and Net Zero), 10 October 2019, available
at: [https://www.theccc.org.uk/publication/behaviour-change-public-engagement-and-net-zero-imperial-college-london/],
last accessed 31 August 2021.
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for the corresponding degree of legal accountability. However, it is impossible to know ex ante
what policies future governments may choose or their consequences. This complicates the task of
defining the scope of legal accountability in the present and leads to a conclusion that the courts
must retain flexibility.

iv. ‘Legal disruption: Finally, climate change is, and will increasingly become, ‘legally disruptive’ in that
“legal issues arising from climate change cannot be addressed through the conventional application
of legal doctrine™ Professor Elizabeth Fisher, Eloise Scotford, and Emily Barritt have produced
the best account of the likely sources of this legal disruption. First, climate-concerned litigants
will challenge the operation of new regulatory regimes created to address climate change, like the
Climate Change Act 2008 (CCA 2008) and the Paris Agreement.”® Second, litigants will rely upon
existing legal doctrines (such as the obligation to take into account material considerations) but
apply them to climate-specific contexts, compelling the judiciary to decide between innovation or
reasserting the limits of existing principles. Third, climate change adjudication will involve complex
expert evidence, especially quantitative predictive models, which raises questions about courts’
competence to question underlying assumptions and approaches.

III. Summary of arguments

Chapter 1 analyses the corpus of judgments handed down since 2018 in England, Wales, and Scotland in
response to applications for judicial reviews of government decisions, in which at least one of the grounds
advanced by the claimants related to climate change. Twenty-two (22) judgments are considered.” No such
survey currently exists. The purpose of the enquiry is partly journalistic: to report and summarise a rapidly
growing body of climate-related jurisprudence in the United Kingdom. Although some judgments have
attracted national media attention, many are concerned with highly technical areas with limited public
awareness. The purpose is also analytical. Throughout the chapter, three themes are highlighted. The first
is the need to view climate-related administrative law challenges cumulatively as an attempt to establish
or amend legal principles which impose more onerous legal climate-related duties upon governments or
generate precedents for future challenges. Second, climate-related challenges have compelled the judiciary
to define its institutional competence in deciding the boundaries of executive autonomy to respond to the
climate crisis. This attempt at definition engages the distinction between political and legal constitution-
alism, in which the judiciary has opted firmly for a political-constitutionalist accountability model. Third,
the chapter explains that legal obligations in relation to climate change conspicuously avoid assessment on
‘sufficiency grounds. At the conclusion of Chapter 1, it is suggested that the future substantive challenges
should seek a diminished ‘discretionary area of judgment’ for executive decision-making, by taking into
account the existential character of climate risks. It is additionally argued that, without some caution, the
judiciary risks surrendering its competence to supervise climate-related decisions before the full scale of the
state’s response becomes apparent.

Chapter 2 addresses the passage and content of Environment Act 2021. Under the Act 2021, the United
Kingdom’s new environmental ‘constitution’ is radically policy-driven, flexible, and “executive-dominated”*

27  Elizabeth Fisher, Eloise Scotford, and Emily Barritt, “The Legally Disruptive Nature of Climate Change, paper presented
at ‘Adjudicating the Future: Climate Change and the Rule of Law Symposium, London, 17-19 September 2015, available
at: [https://onlinelibrary.wiley.com/doi/abs/10.1111/1468-2230.12251] (last accessed 3 July 2022), p.7. The author is
substantially indebted to this work.

28 For instance, is the obligation in section 1 CCA 2008 ( “to ensure that the net UK carbon account for the year 2050 is at
least 100% lower than the 1990 baseline”) enforceable and, if so, how?

29 These cases are tabulated in Appendix 1.

30 The phrase “executive-dominated” is gratefully adopted from Elizabeth Fisher’s account of the Environment Bill: ‘Executive
Environmental Law’, p.165.
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Replacing the EU legal architecture, the new framework gives the executive radical (and flexible) powers to
alter environmental policy and impose obligations on private parties. More significantly, the comparatively
weak enforcement powers granted by the Act to the Office of Environmental Protection. The comparatively
weak enforcement powers granted to the OEP and the capacious powers granted to Ministers both contribute
to a continuing trend of executive empowerment in the environment. Moreover, the Government’s conscious
pursuit of broad powers and limited accountability raises questions over their commitment to the rule of
law, in its traditional sense.

Shifting from Parliament to wider legal discourse, the third chapter charts the evolving meanings of the rule
of law in an environmental context. Numerous commentators, ranging from cabinet ministers to former
judges, have described the role of the rule of law in environmental governance and adjudication. These
visions of the rule of law substantially differ. They correlate with diverging visions of the judiciary’s role in
addressing climate change. In particular, the ‘formalist’ vision espoused by Conservative ministers contrasts
sharply with the wider role proposed by leading judges and academic commentators, particularly with
regard to the necessary balance between certainty and legality, the nature of the boundary between law and
politics, and the complexity (or lack thereof) of judicial interpretation and application. These competing
understandings currently exist in latent conflict. Continued climate-related litigation and an increasingly
muscular state response to climate change may push the competing ideological commitments towards
manifest conflict.

The core finding across the three chapters is the rise of executive autonomy in the environmental and climate
fields. This has multiple contributing sources. The judiciary’s articulation of a political accountability model
for negotiating the path to net zero, alongside the common law’s institutionalised ‘deference’ to executive
discretionary judgment, means that judicial accountability is cautious and limited. Meanwhile, in Parliament,
the Conservative administration has created a model of environmental law dominated by policy, which
sidelines the role of law. The OEP’s enforcement powers are weaker than the institution it replaces. In wider
discourse, the articulation of the rule of law by Conservative ministers is narrowly drawn, heavily reliant
upon electoral scrutiny, critical of judicial intervention, suspicious of the role of public law climate-related
judicial reviews. The probable course of future direction is towards a strongly political-constitutionalist
model of environmental accountability, in which scrutiny is largely dependent upon public interventions by
advocacy groups and regulatory bodies.
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Chapter 1 - Climate change in the courts

“Welcome to COP, welcome to Glasgow, and to Scotland, whose most globally famous fictional
son is almost certainly a man called James Bond. Bond generally comes to the climax of his highly
lucrative films strapped to a doomsday device, desperately trying to work out which coloured wire
to pull to turn it off, while a red digital clock ticks down remorselessly to a detonation that will end
human life as we know it. We are in roughly the same position, my fellow global leaders, as James
Bond today. Except that the tragedy is that this is not a movie, and the doomsday device is real. The
clock is ticking to the furious rhythm of hundreds of billions of pistons and turbines and furnaces
and engines with which we are pumping carbon into the air, faster and faster, record outputs and
quilting the earth in an invisible and suffocating blanket of CO2. We are raising the temperature of
the planet with a speed and an abruptness that is entirely manmade.”

Boris Johnson, Opening Speech at COP 2021 Conference, Glasgow.*!

“The task of the court in a claim such as this is only to decide the issues of law. Those issues cannot
extend into the realm of political judgment — which is the responsibility of the executive, not the
courts — or into the domain of policy-making, or into the substantive merits of the decision under
challenge. They can embrace matters of law. But they cannot call into question the decision-maker’s
exercise of evaluative judgment, except where the principles of public law allow. All this is well-
established. And as this court has made clear several times, it applies no less to cases whose subject
matter concerns greenhouse gas emissions and climate change than it does to all others.”

R (Finch) v Surrey County Council [2022] EWCA Civ 187, per Lindblom L], [3].

I. Climate change in the courts

Introduction

This chapter presents an analysis of the constitutional implications of ‘climate change-related public law
litigation’ in the United Kingdom. This ungainly phrase encompasses a number of definitions and distinctions.
‘Public law litigation’ refers to applications for judicial review of decisions made by government departments
and public bodies. This is distinct from corporate defendants who are subject to private law claims related to
climate change, such as the recent landmark case in the Netherlands where Royal Dutch Shell was ordered
to reduce its carbon dioxide emissions by 45% by 2030 compared to 2019 levels.** Such private claims do not
raise the same constitutional issues as their public cousins and are not yet common in the United Kingdom.
The label ‘climate-related’ is distinguished from the broader term ‘climate change litigation’ ‘Climate change
litigation’ implies that these cases have shared characteristics which merit a discrete categorisation, or
perhaps that some legal principles apply exclusively to climate change. The opposite is true. The factual
backgrounds to ‘climate-related” judicial reviews are heterogenous. Climate-concerned litigants are not
uniform. Although environmental advocacy groups frequently bring applications for judicial review, cli-
mate-concerned litigants are not synonymous with ‘legal activists’ In any event, although advocacy groups

31 Rt Hon. Boris Johnson MP, ‘PM address at COP26 World Leaders Summit Opening Ceremony, 1 November 2021,

available at: [https://www.gov.uk/government/speeches/pm-address-at-cop26-world-leaders-summit-opening-ceremony],
last accessed 24 May 2022.

32 Milieudefensie and others v Royal Dutch Shell C/09/571932 (26 May 2021).
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often share an objective to hold a government to account on environmental issues and advance (or resist)
preferred policies, their aims and approaches to litigation differ substantially.”’ Instead, the core interest of
climate-related judicial reviews lies in the application of well-established principles to a novel subject matter
and examining whether any of those principles have changed in response.

The ‘state of play’ in climate-related challenges can be shortly stated. Judicial approaches have been cautious, in
part by virtue of the restrained character of English administrative law and in part by choice. As of September
2022, claimants have succeeded in two of the twenty-two judgments.’® One victory was subsequently
overturned on appeal.® Two judgments have produced dissenting judgments for climate-concerned
claimants, including Thornton J's judgment in R (Friends of the Earth) v Secretary of State for International
Trade and Chancellor of the Exchequer which is, at the time of publication, on appeal.** Only one concluded
claim has ultimately succeeded. The low success rate is attributable in general to the high threshold for error
in irrationality challenges; the courts’ refusal to interpret legislative provisions purposively so as to impose
more onerous obligations upon decision-makers; the substantial margins of ‘adjudicative deference’ afforded
to decision-makers in relation to technical or predictive assessments; and an underlying judicial philosophy
which insists upon the primacy of political accountability in relation to climate change. As argued below,
these outcomes do not reduce the significance or validity of climate-related public law litigation in providing
accountability for the executive’s response to climate change. Furthermore, international comparisons
indicate that a subtly different legislative scheme or greater emphasis upon ‘progressive’ interpretations
would result in substantially improved outcomes for climate-concerned litigants. Possible future directions
for climate-concerned litigants are outlined in this chapter’s conclusion.

Transnational and international climate-related litigation

200

The rise of climate-related litigation in jurisdictions
worldwide in a strikingly recent phenomenon.
Between 2013 and early 2015, over 394 cases were
heard in the UK, US, Australia, and Canada which
related to climate change.”” The emergence of a legal
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Note: These data are from the databases and may be incomplete, as discussed in the Introduction.

33 Mette Eilstrup-Sangiovanni, ‘Competition and Strategic Differentiation among Transnational Advocacy Groups, Journal
of Interest Groups and Advocacy, vol. 8, no. 3 (2019), pp.376-406. Friends of the Earth’s stated mission is to “help and
defend people’s right to... use the law to protect the environment and public health. See: [https://friendsoftheearth.uk/
system-change/friends-earths-legal-team], last accessed 3 July 2022.

34 R (Friends of the Earth) v Secretary of State for Business, Enterprise, and Industrial Strategy [2022] EWHC 1841 (Admin).

35 R (Plan B Earth) v Secretary of State for Transport [2020] EWCA Civ 214.

36 R (Finch) v Surrey County Council [2022] EWCA Civ 187, per Moylan L] [95-140]. See: R (Friends of the Earth) v
Secretary of State for International Trade and Chancellor of the Exchequer [2022] EWHC 568 (Admin), per Thornton ]
[244-337].

37 Elizabeth Fisher, Eloise Scotford, and Emily Barritt, “The Legally Disruptive Nature of Climate Change’, paper presented at
‘Adjudicating the Future: Climate Change and the Rule of Law Symposium, London, 17-19 September 2015, available at:
[https://onlinelibrary.wiley.com/doi/abs/10.1111/1468-2230.12251] (last accessed 3 July 2022), citing figures generated by
a case review of a data set compiled by Sabin Center for Climate Change Law, available at: [http://web.law.columbia.edu/
climate-change] (last accessed 9 June 2022).
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its First Assessment Report in 1990.*® The United Nations Framework Convention on Climate Change
(UNFCCC), signed in 1992, recognised the social and economic challenges posed by climate change. The
entry into force of the Paris Agreement in 2015, under the UNFCCC, was a major accelerant to litigation,
both because it offered new arguments to litigants and because it encouraged large numbers of participating
states to introduce domestic legislation. As the chart (right) shows, the volume of cases has increased
substantially since 2015.* One observer has called it a “tidal wave” of litigation.** This global tidal wave
is relevant because arguments brought in foreign courts are imitated domestically. As Brian Preston SC
has observed, significant judgments create “ripples’, as developments in one jurisdiction are imitated or
rejected elsewhere.* Furthermore, many NGOs (and Friends of the Earth, in particular) litigate transna-
tionally, bringing similar arguments in multiple jurisdictions. This process has not been lost on academic
commentators. Natasha Affolder has suggested speaking of “contagious environmental lawmaking”** This
process puts into context the measured and cautious approach of the English judiciary, as their reasoning
has diverged from judgments in other jurisdictions on similar points.

II. Analytical themes

The substantive part of this chapter presents a survey of twenty-two cases, with three themes running
throughout the analysis.

Public law climate-related litigation as a ‘campaign’ to alter relevant principles of administrative law

The first theme is that climate-concerned litigants, despite challenging discrete decisions, collectively
articulate a vision of administrative law, and, by extension, a vision of the underlying relationship between
the judiciary, Parliament, and the executive, which is subtly altered to accommodate climate-related goals.
Collectively, the twenty-two decisions can be thought of as a ‘legal campaign’ Like all campaigners, the litigants
have tactical and strategic objectives. The tactical objectives are to challenge government decisions which
risk increasing carbon emissions or otherwise might hinder efforts to reduce emissions. These objectives
range from quashing planning permissions or Development Consent Orders for individual carbon-inten-
sive projects — from new airport runways to high-speed railways - to challenging key government policies
such as National Policy Statements on energy or road infrastructure. Media commentary on climate-related

38 IPCC, ‘Climate Change: The IPCC 1990 and 1992 Assessments’ (June 1992), available at: [https://archive.ipcc.ch/
ipccreports/1992%20IPCC%20Supplement/IPCC 1990 and 1992 Assessments/English/ipcc 90 92 assessments far
full report.pdf], last accessed 24 May 2022.

39 Source of graph: Joana Setzer and Catherine Higham, ‘Global Trends in Climate Litigation: 2021 Snapshot, LSE
Grantham Research Institute on Climate Change and the Environment, July 2021, available at: [https://www.Ise.ac.uk/
granthaminstitute/wp-content/uploads/2021/07/Global-trends-in-climate-change-litigation 2021-snapshot.pdf], last
accessed 26 July 2022.

40 Inger Anderson, Executive Director of UNEP, ‘Foreword’ in ‘Global Climate Litigation Report — 2020 Status Review’, p.2,
available at: [https://wedocs.unep.org/bitstream/handle/20.500.11822/34818/GCLR.pdf?sequence=1&isAllowed=y], last
accessed 9 July 2022. See also: William Moody, ‘What does the Paris Agreement on Climate Change mean?’, [https://3y-
t6pp3bgg8c3rycgfl gbn9w-wpengine.netdna-ssl.com/wp-content/uploads/2022/03/Total-Judicial-Review-Alerter-by-Wil-
liam-Moody.pdf], last accessed 9 July 2022.

41 Brian Preston SC, “The Influence of the Paris Agreement on Climate Litigation: Causation, Corporate Governance and
Catalyst (Part II); JEL (2021) vol. 33, pp.227-256, at p.247: “like a pebble dropped into a pond, the ripples of a judicial
decision gradually expand outward across the whole pond.”

42 Natasha Affolder, ‘Contagious Environmental Lawmaking), JEL (2019) vol. 31, no. 2, pp.187-212, at pp.188-89. A specific
journal, entitled Transnational Environmental Law, has been established to document and support the process.
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litigation is mostly concerned with these tactical objectives.*’ In contrast, the focus here lies with litigants’
strategic objectives. Cumulatively, these cases represent a concerted effort to interpret statutory provisions
or expand existing principles in a manner beneficial to climate advocacy groups; impose more onerous legal
duties upon the Government in relation to climate change; or provide a legal basis for future challenges.

Across the twenty-two cases, four underlying legal strategies or ‘angles of attack’ can be identified:

i. interpreting the provisions of the Climate Change Act 2008 to impose more onerous duties upon the
Government and to vitiate decisions on the ground of breach of statutory duty (statutory challenges);

ii. expanding the scope of Environmental Impact Assessments to include assessment of GHG emissions
arising from products emanating from the development; (Environmental Impact Assessment challenges);

iii. challenging decisions on the basis that they omitted material considerations, in particular in relation to
the Paris Agreement (material consideration challenges), and;

iv. contending that the Government’s conduct breached the claimants’ Article 2 and 8 ECHR rights (human

rights challenges).

This framework structures the chapter’s analysis.

Political versus legal constitutionalism

The second theme is an implicit contest between political and legislative constitutionalism. This emerges
from the difference between climate-concerned litigants’ preferred model of the courts’ role in adjudicating
climate-related disputes and the model adopted by the courts themselves. Many claimants seek a legal con-
stitutionalist model, in which “accountability is best secured through the legal institution of the courts, by
judges, and through the legal means of adjudicative litigation.”** Litigants interpret perceived institutional
failures to address climate change adequately through the lens of the separation of powers: due to the
executive’s failure to take necessary action, the courts must step in to compel a remedy.* Others understand
litigation as a response to the failures of multilevel and international governance. For instance, Plan B
Earth’s legal advocacy project is premised upon the conviction that “Plan A was a global treaty that would
limit emissions of greenhouse gases (GHGs) to acceptable levels in line with our scientific understanding”
The perceived failure of this endeavour motivates “Plan B” — namely, bringing judicial reviews through
which “the weaknesses of the Paris Agreement can and should be addressed through the courts.”* However,
courts in the United Kingdom have embraced a political constitutionalist model on climate matters. As

43  Isabella Kaminski, ‘Legal eagles: how climate litigation is shaping ambitious cases for nature, The Guardian, 16 March
2022, available at: [https://www.theguardian.com/environment/2022/mar/16/climate-litigation-lisbon-wetlands-aoe],
last accessed 24 May 2022; Isabella Kaminski, ‘UK “embarrassed” into funding Mozambique gas project, court hears”, The
Guardian, 8 December 2021, available at: [https://www.theguardian.com/world/2021/dec/08/uk-embarrassed-into-fund-
ing-mozambique-gas-project-court-hears], last accessed 24 May 2022; Kieran Pender, “The environmental activists bringing
the climate crisis to the courtroom, Guardian Australia, 11 February 2022, available at: [https://www.theguardian.com/

environment/2022/feb/12/the-environmental-activists-bringing-the-climate-crisis-to-the-courtroom], last accessed 24 May
2022; Damian Carrington, “Top UK court overturns block on Heathrow’s third runway’, The Guardian, 16 December 2020,

available at: [https://www.theguardian.com/environment/2020/dec/16/top-uk-court-overturns-block-on-heathrows-third-
runway], last accessed 24 May 2022; Damian Carrington, ‘Can climate litigation save the world?, The Guardian, 20 March

2018, available at: [https://www.theguardian.com/environment/2018/mar/20/can-climate-litigation-save-the-world], last
accessed 24 May 2022.

44 Adam Tomkins, “The Role of the Courts in the Political Constitution’ (2010) The University of Toronto Law Journal 1, vol.
60, no. 1, pp.1-22, at p.2

45 An inverse judicial concern with the politicisation of the expertise of regulatory bodies underlies elements of American
climate jurisprudence. See: Jody Freeman and Adrian Vermuele, ‘Massachusetts v EPA: From Politics to Expertise;, The
Supreme Court Review, (2007), vol. 2007, no. 1, pp.51-110, esp. pp.51-52; p.71; p.95.

46 ‘Why, Plan B Earth, available at: [https://planb.earth/why/], last accessed 3 July 2022.
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Adam Tomkins summarises, a “political constitutionalist holds that “accountability is best secured through
political institutions such as Parliament, by political actors such as parliamentarians and electors, and
through political means such as debate, questioning, and investigative scrutiny.”” The courts have adopted
a predominantly adopted a political constitutionalist approach to climate-related judicial reviews. This
approach respects Parliament’s role in defining the statutory regime and emphasises the primacy of political
climate accountability.

A related distinction can be drawn between ‘progressive’ versus ‘classical’ modes of judicial interpretation.
Judges and academics who view law as a product of politics and policy, such that the law is compelled to
respond to contemporary events, have been described by Morton Horwitz as ‘progressive’ legal analysts.*
By contrast, ‘classical legal thought’ requires the application of legal rules without regard to externalities.
The latter philosophy strictly divides legal and contemporary social issues. The former embraces and even
demands their unity. This tension is prevalent throughout the judgments.

‘Necessity’ versus ‘sufficiency’ provisions

The third theme is an analysis of a government’s legal duties in terms of ‘necessity’ and ‘sufficiency’ These
are not terms of art or legal analysis. Nonetheless, they explain a key fault-line in climate-related litigation.
“Necessity” provisions demand a government undertake specific actions. Examples include the duty to “lay
programmes before Parliament” in relation to “adaptation to climate change” imposed by section 58 of the
Climate Change Act 2008.* These provisions do not impose standards upon the nature of the policies or
decisions which a government adopts. The content falls within the decision-maker’s ‘area of discretionary
judgment.

Climate-concerned litigants frequently attempt to identify and enforce a standard against which to judge the
sufficiency of a government’s response. Given different administrations are indisputably taking some action
in relation to climate change, the core objectives of climate-concerned litigants are:

i. to encourage courts to interpret the ‘necessity provisions’ such that they impose more onerous duties
upon a government, or;

ii. toidentify and enforce extrinsic standards against which the sufficiency of a government’s response may
be assessed.

Closely related to the necessity/sufficiency dichotomy are two different forms of enquiry which climate-con-
cerned litigants ask the court to undertake. When faced with a claim alleging a breach of a statutory duty,
the court’s primary mode of enquiry goes to compliance: did the impugned decision-maker perform the
obligation required by legislation? This can be a narrow question. Litigants frequently implicitly seek a much
broader and purposive enquiry based upon effectiveness, asking whether the decision-maker’s decision
achieved the law’s stated purpose.”® Proposed standards for sufficiency or ‘effectiveness’ have included the

47 Tomkins, ‘The Role of the Courts in the Political Constitution’, p.2.

48 Morton Horwitz, The Transformation of American Law 1870 - 1960: The Crisis of Legal Orthodoxy, (Oxford: Oxford
University Press, 1994).

49 S.58(1)(a)-(b) Climate Change Act 2008 (Hereafter, CCA 2008).

50 The compliance/‘effectiveness dichotomy is developed by Catherine Higham, Alina Averchenkova, Joana Setzer, and
Arnaud Koehl, ‘Accountability mechanisms in climate change framework laws, Grantham Research Institute on Climate
Change and the Environment, p. 13, available at: [https://www.Ise.ac.uk/granthaminstitute/wp-content/uploads/2021/11/
Accountability-mechanisms-in-climate-change-framework-laws.pdf], last accessed 31 August 2022.
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Paris Agreement, international jurisprudence, or criticisms of government policies made by the Committee
for Climate Change. As we shall see, no such attempts to convert ‘compliance’ questions into an ‘effectiveness’
inquiry have succeeded. However, given the centrality of the Paris Agreement to so many claims, its terms
require brief explanation.

II1. The Paris Agreement

The Paris Agreement’s terms

Agreed in 2015, the Paris Agreement was the first universal agreement which requires all parties to adopt
targets to reduce greenhouse gas (GHG) emissions to limit rising temperatures to a specific goal. The critical
provision is Article 2(1)(a), which stipulates a dual ambition to hold:

“the increase in the global average temperature to well below 2°C above pre-industrial levels and
pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels, recognizing
that this would significantly reduce the risks and impacts of climate change;”"!

Separately, the Agreement stipulates at Article 4(1) that GHG emission reductions must be pursued urgently:

“In order to achieve the long-term temperature goal set out in Article 2, Parties aim to reach global
peaking of greenhouse gas emissions as soon as possible, recognizing that peaking will take longer
for developing country Parties, and to undertake rapid reductions thereafter in accordance with

best available science”>

The Paris Agreement inverts the approach of its predecessor, the Kyoto Protocol. Under Kyoto, parties
were subject to legally binding ‘top-down” GHG emissions targets, which were differentiated according to
whether the country was developed or developing. Under the Paris Agreement, all parties are required to
“communicate” their own GHG targets, called “Nationally Determined Contributions” (NDCs). Recognition
of the variable rate of GHG reductions reformulates the Kyoto principle of “common but differentiated
responsibilities” using the new language of “different national circumstances”* Though a legally binding
treaty under the Vienna Convention, the Paris agreement contains only three key legal obligations for
participating states:

i. toprepareand communicatea new, more ambitious NDC every five years, and to provide the information
necessary for clarity, transparency and understanding;

ii. to pursue domestic mitigation measures, with the aim of achieving the objectives of their NDCs, and;

iii. to account for their NDCs and maintain a national greenhouse gas inventory.

‘Scopes’ of emissions

Defining, calculating, and attributing GHG emissions is a technical but essential aspect of implementing the
Paris Agreement and other climate legislation. GHG emissions fall into three categories. Scope 1 emissions
are directly emitted by sources controlled or owned by an entity (i.e. running your car). Scope 2 emissions are
indirect emissions, associated with the generation of electricity, steam, heating, or cooling used by an entity

51 Paris Agreement, Art. 2(1)(a).

52 Paris Agreement, Art. 4(1).

53 Susan Biniaz, ‘An Overview of International Climate Change Law, including the Paris Agreement, ALJ (2018) vol. 92, no.
10, pp.750-755, at p.754.
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(i.e. GHG emissions arising from burning coal to power your home). Although Scope 2 emissions physically
occur at power facilities, they are included within an entity’s carbon account because the electricity or heat is
‘used’ there.* Scope 3 emissions encompass all other indirect emissions resulting from the entity’s activities
or value chain, including both upstream (i.e. the GHG emissions generated by employees’ commutes) and
downstream emissions (i.e. the GHG emissions produced by using a product). This is the most capacious
category and therefore the most contentious in assessments.

The significance of the Paris Agreement

The Paris Agreement entails climate mitigation a la carte, rather than prix fixe. Parties may “self-differenti-
ate” their efforts to reduce GHGs by varying their NDCs. In other words, parties may choose how far, and
how quickly, to cut emissions. The Agreement prioritised participation over strict targets or enforcement
mechanisms. At the time of writing, the Agreement has been ratified by 185 out of 197 parties. Failure to
prepare, communicate, and maintain NDCs could result in proceedings before the International Court of
Justice.>® However, Brian Preston, Chief Justice of the Land and Environment Court of New South Wales,
suggests that the “flexible and general character of the obligations” mean “proceedings would be unlikely to
succeed”” Moreover, as discussed below, the Agreement’s terms are frequently aspirational. There are few
mandatory prescriptions (‘must’, ‘shall’) which are capable of generating enforceable legal requirements.
Instead, the Agreement operates through ‘soft law’ mechanisms.®® Non-compliance risks reputational
damage. The success of the Paris Agreement will therefore be determined by “participation; ambition; and
compliance”

The domestic role of the Paris Agreement within participating states will vary according to national
constitutions, with major consequences for the possibilities of domestic enforcement. A ‘monist’ constitution
views international and domestic law as part of the same, cohesive legal system, such that treaties are
(potentially) as capable of direct enforcement as statute. Within dualist international law systems, domestic
law and international law are separate and distinct. International treaties have no domestic consequences
until incorporated through domestic legislation and, even then, the incorporated effect will depend upon
the legislation’s terms. The UK Government ratified the Paris Agreement on 17 November 2016. However,
the treaty remains unincorporated. The Agreement’s obligations have no legal effect in domestic law in
themselves.® This is a crucial limitation upon claimants’ abilities to rely upon the Agreement in litigation.
Nonetheless, despite the mainly procedural or “communicative” obligations imposed by the Agreement,
it has been creatively interpreted to support domestic litigation — commencing with challenges made in
relation to the Climate Change Act 2008.%!

54 United States Environmental Protection Agency, ‘Scope 1 and Scope 2 Inventory Guidance) available at: [https://www.epa.
gov/climateleadership/scope-1-and-scope-2-inventory-guidance], last accessed 1 August 2022.

55 The Recital and Art. 2(2) refer to “the principle of common but differentiated responsibilities and respective capabilities, in
the light of different national circumstances.”

56 Neither China nor the US have accepted the ICJ’s jurisdiction, rendering enforcement against the two most substantial
contributors of GHG emissions a remote possibility.

57 Brian Preston CJ, “The Influence of the Paris Agreement on Climate Litigation: Legal Obligations and Norms (Part I)”, JEL
(2021) vol. 33, no. 1, pp.1-32, at p.5.

58 Ibid. p.6.

59 Christina Voigt, ‘“The Compliance and Implementation Mechanism of the Paris Agreement, RECIEL (2016) vol. 25, no. 2,
pp-161-173, at p.161.

60 JH Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC 418, per Lord Oliver: “As a matter of the
constitutional law of the United Kingdom, the Royal Prerogative, whilst it embraces the making of treaties, does not extend
to altering the law or conferring rights upon individuals or depriving individuals of rights which they enjoy in domestic law
without the intervention of Parliament. Treaties are not self-executing. A treaty is not part of English law unless and until it
has been incorporated into the law by legislation’; Plan B Earth and others v. Secretary of State for Transport [2020] EWCA
Civ 214, [192, 230].

61 See: Preston, Influence of the Paris Agreement on Climate Litigation: Part I, p.2.
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IV. Interpreting the Climate Change Act 2008

The Climate Change Act 2008 (CCA 2008) provides the statutory framework which governs the Government’s
duties in relation to climate change. It is therefore the most obvious route to challenging a climate-related
decision. In four challenges, climate-concerned litigants have alleged that governments either unlawfully
exercised their powers under the CCA 2008 or breached their obligations under the Act. One challenge
succeeded - but not on the statutory interpretation ground.®> The resulting judgments indicate two
fundamental limitations of a litigation strategy premised upon the CCA 2008, especially where the litigants
seek to challenge the sufficiency of a government’s mitigation measures. First, where statutory regimes
create discretionary powers, courts are reluctant to interfere with a government’s exercise of those powers.
Second, the statutory regime frequently imposes administrative duties (such as presenting policies before
Parliament). These are ‘necessity’ provisions. The CCA provides no grounds for challenging the sufficiency
of those policies. In two cases, Courts have rejected attempts to interpret the statutory text purposively to
impose more onerous duties than Parliament intended.

Relevant provisions of CCA 2008

The centrepiece of the CCA 2008 is the “target for 20507, which establishes the Government’s statutory
obligation to achieve net zero emissions by 2050. Section 1 CCA 2008 currently provides: “It is the duty of
the Secretary of State to ensure that the net UK carbon account for the year 2050 is at least 100% lower than
the 1990 baseline.”

When the CCA 2008 was originally enacted, the target was an 80% reduction. On 27 June 2019, in one
of Theresa May’s last acts as Prime Minister, the target was amended to 100%.% The change was made in
response to a May 2019 recommendation from the Committee on Climate Change (CCC), the independent
statutory body established to monitor and advise on progress towards the emission targets established by
s.32 of the Act.** Prior to the amendment, the 80% target proved legally contentious: as described below,
Plan B Earth alleged it was inconsistent with the Paris Agreement. The “1990 baseline” refers to the aggregate
net UK emissions of CO2 in 1990 and the “base years” for other GHGs.®® “Net UK emissions” encompass all
UK-sourced GHG emissions, less any GHGs removed from the atmosphere over the same period through
land use or forestry.® The section 1 target is established with reference to the “net UK carbon account’,
which operates on a scheme of carbon credits and debits.*’

62 R (Friends of the Earth and others) v Secretary of State for Business, Enterprise, and Industrial Strategy [2022] EWHC
1841 (Admin).

63 The Climate Change Act 2008 (2050 Target Amendment) Order 2019

64 Schedule 1 CCA 2008 prescribes the membership of the CCC.

65 The base years are defined in s.25 CCA 2008. In brief, methane and nitrous oxide have base years of 1990;
hydrofluorocarbons, perfluerocarbons, and sulphur hexafluoride are measured in relation to 1995 levels.

66 S.29(1) CCA 2008.

67 See ss.26,27(1), and 29 CCA 2008.
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The CCA 2008 also establishes the administrative framework to deliver this reduction, namely by:

a. establishing an overall emissions reduction targets, with a long-term time-frame (i.e. the s.1 carbon
target);

b. breaking down the long-term target into smaller, five year budgets, with a fixed emission limit for each
budgetary period, and;

c. imposing a variety of transparency obligations.

Under sections 4 to 10, the relevant minister must set carbon budgets (which cap the nationally permitted
GHG emissions over a 5-year budget) and ensure that the net UK carbon account for each budget is not
exceeded. The Secretary of State has set the first six carbon budgets, summarised in the table below.®® The
sixth came into force on 24 June 2021. Thus far, the UK overachieved the CB1 and CB2 targets. It also
remains on track to meet CB3 target.” CB6 was set on 24 June 2021, in conjunction with the Net Zero
Strategy.”” The CB6 target will be substantially harder to achieve because it is the first target to encompass
the 100% GHG reduction goal and it includes emissions generated by UK aviation and shipping.” The CCC
has advised that the UK “is not on track to meet the fourth [budget] (2023 to 2027) or the fifth [budget]
(2028-2032). To meet future carbon budgets and the Net Zero target for 2050 will require governments to
introduce more challenging measures.”’?

Carbon Budget | Period Target Emissions (Mt CO2e) Percentage reduction from 1990 level
CB1 2008-2012 |3018 25%
CB2 2013-2017 | 2782 31%
CB3 2018-2022 | 2544 41%
CB4 2023-2027 1950 55%
CB5 2028-2032 | 1725 60%
CB6 2033-2037 | 965 78%

Table 1: first six carbon budgets and their relationship to 1990 baseline.

Section 44 CCA 2008 permits England and the devolved national authorities to establish trading schemes
for emissions. Sections 13 and 14 require the relevant minister to prepare policies for meeting the carbon
budgets and report upon progress. In particular, section 13 requires the Secretary of State to “prepare such
proposals and policies as the Secretary of State considers will enable the carbon budgets that have been set
under this Act to be met”” specifically including the “the target in section 17.7* After each carbon budget is
set, section 14 requires the Secretary of State to lay before Parliament “a report setting out proposals and

68 Sources: Net Zero Strategy, [5] and p.310 Table 1; R (Transport Action Network Ltd) v Secretary of State for Transport
[2022] PTSR 31 at [50]; R (Friends of the Earth Limited) and others v Secretary of State for Business, Energy, and Industrial
Strategy [2022] EWHC 1841 (Admin), [10].

69 Net Zero Strategy, p.306, [5] and endnote 4.

70 The Carbon Budget Order 2021 - SI 2021 No. 750.

71 'This was acknowledged in R (Friends of the Earth Limited, Client Earth, Good Law Project) v Secretary of State for
Business, Enterprise and Industrial Strategy [2022] EWHC 1841 (Admin), per Holgate J at [12]. This paragraph is
substantially indebted to Holgate J’s summary of the CCA 2008.

72 The Committee on Climate Change, ‘Advice on reducing the UK’s emissions, available at: [https://www.theccc.org.uk/
about/our-expertise/advice-on-reducing-the-uks-emissions/], last accessed 29 August 2022.

73 S.13(1) CCA 2008.

74 $.13(2)(a) CCA 2008.
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policies for meeting the carbon budgets””® both for the current budget and future budgets, and set out the
“time-scales” for those policies to take effect.”® Likewise, section 56 requires the Government to lay “reports
before Parliament containing an assessment of the risks for the United Kingdom of the current and predicted
impact of climate change.” Finally, Section 58 requires the minister to lay before Parliament:

“(a) the objectives of Her Majesty’s Government in the United Kingdom in relation to adaptation to
climate change,
(b) the Government’s proposals and policies for meeting those objectives.”

Accountability structures within the CCA 2008

In the introduction of this report, Mark Bovens’ definition of accountability was adopted:

“[a]ccountability is a relationship between an actor and a forum, in which the actor has an obligation
to explain and to justify his or her conduct, the forum can pose questions and pass judgment, and
the actor may face consequences.”’

Under this definition, an “accountability relationship” requires three elements:

L
ii.

iil.

an obligation owed by one actor to another;
a process for determining compliance, and;
some mechanism for correction or penalties for non-compliance.

Viewed through this lens, the CCA creates three accountability relationships:

ii.

iil.

The executive is accountable to Parliament, through the Secretary of State’s duty to prepare and report
policies to meet the carbon budgets and lay these documents before Parliament.” The executive is under
a further duty to report to Parliament on climate risks.”

The executive is also accountable to an expert body - the CCC. The CCC scrutinises the executive’s
progress in laying an annual report before Parliament,* to which the relevant Secretary of State is
compelled to respond.’’ Both the CCC’s assessment and the Government’s response are considered by
Parliament, creating a significant post-legislative opportunity for Parliamentary scrutiny.

Finally, the executive is accountable to the judiciary, through judicial review. Only the judiciary has the
independent power to coerce the executive to correct non-compliance with the statute. It remains open
to Parliament to compel the executive to change course through a vote in Parliament. In practice, where
a government has a majority, this is unlikely to occur. Therefore, judicial scrutiny provides the only
effective and realistic opportunity to correct non-compliance. This fact is critical to understanding not
only why legal accountability in relation to climate change is necessary but should (as argued below) be
enhanced.

Features of this analysis can be identified throughout the four claims brought in relation to the CCA 2008.

75
76
77
78
79
80
81

S.14(1) CCA 2008.

S.14(2)(b) CCA 2008.

Bovens, Analysing and Assessing), p.450.
SS.13, 14 CCA 2008.

S.56 CCA 2008.

S.36(1) CCA 2008.

S.37 CCA 2008.
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Discretionary powers and ‘frustration of legislative purpose’

The difficulty of challenging ministerial discretion first arose in Plan B Earth v Secretary of State for Business,
Energy and Industrial Strategy, a (failed) renewed application for permission to apply for judicial review.*
As described above, when CCA became law in November 2008, the section 1 “carbon target” required an
80% reduction. Plan B Earth sought a mandatory order compelling the Government to amend the section
1 target, arguing that the target should be 100% following the Paris Agreement. Section 2(1)(a) CCA 2008
provides the “Secretary of State may by order amend the percentage specified”® Before exercising this power,
the Secretary of State is required under s3(1)(a) to obtain, and take into account, the advice of the CCC.

In response to the Paris Agreement, the CCC advised in October 2016: “Do not set new UK emissions
targets now”.* The CCC’s executive summary continued:

“In line with the Paris Agreement, the Government has indicated it intends at some point to set a
UK target for reducing domestic net emissions to net zero. We have concluded it is too early to do
so now, but setting such a target should be kept under review”®

The relevant government personnel submitted in a witness statement that “the Government’s efforts should
be focused on delivering action on the policies and proposals for meeting existing targets”® Plan B Earth
nonetheless commenced proceedings, alleging that the decision not to revise the 2050 target was ultra vires,
because it frustrated the legislative purpose of the CCA 2008; and irrational, because the CCC’s advice was
flawed and the Secretary of State misunderstood the CCA 2008.

The claim failed for two reasons. First, the Court found that neither the Secretary of State nor the CCC
had misunderstood the CCA 2008 or the Paris Agreement. Instead, the CCC’s advice reflected the dual
nature of Article 2 targets and the dynamic review process encouraged by the CCA 2008. “The Committee’s
assessment is that the existing 2050 target is potentially consistent with a wide-range of global temperature
outcomes,” Mr Justice Supperstone explained, “1.5°C probably implies a greater than 80% reduction by 2050
in the UK; the other part, well below 2°C, does not.” Second, the Court emphasised the discretionary nature
of the s2(1)(a) power. Mr Justice Supperstone held that Plan B Earth’s argument “amounts to the assertion
that Parliament intended to place the Secretary of State under a duty to amend the 2050 target in the event
of developments in scientific knowledge or international law or policy, not to confer a discretion upon him
as the Act in fact does”™’

More significantly, the claim indicated a gulf between the claimant’s expectations for the Act and the
legislative reality. Plan B Earth argued that the “true purpose of the legislation... is to commit the UK to
make an equitable contribution to the global climate obligation... consistent with the prevailing scientific
evidence and international agreements.” Through that lens, the Secretary of State’s decision frustrated the
Act’s purpose “because the [then] 2050 target is not sufficient to meet the ambition of the Paris agreement;
and so the Secretary of State’s refusal to amend the target is an unlawful exercise of his discretion” In
making this argument, Plan B Earth implicitly made the Paris Agreement the standard of sufficiency and
sought to enforce that standard domestically.

82 Plan B Earth and others v Secretary of State for Business, Energy, and Industrial Strategy and Committee on Climate
Change [2018] EWHC 1892 (Admin) [Hereafter “Plan B Earth v SoS BEIS”, or “Net Zero Challenge”].

83 'This power “may only be exercised (a) if it appears to the Secretary of State that there have been significant developments
in (i) scientific knowledge about climate change, or (ii) European or international law or policy, that make it appropriate to
do s0”: CCA 2008, s.2(a)(i)-(ii).

84 Plan B Earth v SoS BEIS, quoted at [21]. Emphasis in original.

85 Plan B Earth v SoS BEIS, at [21].

86 Plan B Earth v SoS BEIS, at [12].

87 Plan B Earth v SoS BEIS, at [38].
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Breach of statutory duty

Three years later, in 2021, Plan B Earth again brought a challenge based upon the CCA 2008, alleging that the
Government (more particularly, the Prime Minister, the Chancellor, and the Secretary of State for Business,
Energy and Industrial Strategy) breached sections 13 and 58 of CCA 2008 by failing to take “effective”
measures to “align greenhouse gas emissions to the Paris Temperature Limit”; or “align UK financial flows
to the Paris Temperature Limit.”*® The angle of attack was to allege that their exercise the statutory powers
was so deficient that it constituted a breach of statutory duty.

Section 13(1) CCA 2008 requires the Secretary of State to prepare “such proposals and policies as the
Secretary of State considers will enable the carbon budgets... to be met.” In particular, the proposals and
policies “must be prepared with a view to meeting” the section 1 target.* Section 58 requires the Secretary
of State to lay programmes before Parliament “as soon as is reasonably practicable” after each section 56
‘climate impact’ report, setting out objectives for adaptation to climate change and proposals and policies
for meeting them. To support their contention that the Government had failed to take sufficient action to
meet the section’s requirements, Plan B Earth presented a variety of official reports, including the CCC’s
2020 progress report which stated that progress towards net zero was “generally off-track in most sectors”,
representing “no change from the previous year”, and government decisions which were alleged to be
inconsistent with the net zero target.”

These allegations were misconceived, however, because they went beyond what the CCA 2008 requires.
Sections 13 and 58 “are statutory duties to prepare proposals and policies and to lay programmes before
Parliament,” Mr Justice Bourne explained, “[o]n their face, they are not duties to achieve specific outcomes””!
They are ‘necessity’ provisions, not ‘sufficiency’ provisions. The Act provides no grounds for challenging
the proposals themselves.”” Using the compliance/eftectiveness dichotomy, the test was simply one of
compliance. In laying policies and proposals before Parliament, the Secretary of State had complied with the
statute. “Disagreement with the merits of those proposals and policies,” the judge concluded, “does not give
rise to an arguable case that there has been a breach of the statutory duties.””

Furthermore, Plan B Earth’s reliance upon criticisms made by the CCC was rejected. “[T]hat criticism, far
from demonstrating that the 2008 Act is not being complied with, demonstrates that the 2008 Act is working
as Parliament intended,”* Mr Justice Bourne held: “[t]he advice to be given by the CCC is expressly not
binding on the government but the government is expressly required to have regard to it”° Just as in Plan B
Earth v SoS BEIS, where Plan B Earth presented the Paris Agreement as a standard for compliance, here it
was argued that the CCC should be the arbiter of sufficiency. In both cases, the courts rejected the proposed
‘standards’ and upheld the Government’s dominant control over climate policy.

88 R (Plan B Earth and Others) v The Prime Minister and others [2021] EWHC 3469 (Admin), [3], [27].

89 S.13(2) CCA 2008.

90 R (Plan B Earth and Others) v The Prime Minister and others, [28-29].

91 R (Plan B Earth and Others) v The Prime Minister and others, [34].

92 Even Mr. Tim Crosland, representing Plan B Earth, conceded that these grounds were “half-hearted”: R (Plan B Earth and
Others) v The Prime Minister and others, [32].

93 R (Plan B Earth and Others) v The Prime Minister and others, [34].

94 R (Plan B Earth and Others) v The Prime Minister and others, [36].

95 R (Plan B Earth and Others) v The Prime Minister and others, [35]
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The UK Emissions Trading Scheme Challenge

In Elliott-Smith v Secretary of State for Business, Energy and Industrial Strategy and others, the same angle
of attack was repurposed in a more nuanced challenge to the establishment of the UK Emissions Trading
Scheme (UK ETS), which replaced the European Union ETS after Brexit.* ‘ETS are colloquially called ‘cap
and trade’ schemes. A cap is set on the total volume of greenhouse gases which can be emitted by industrial
sectors over a given period (usually 10 years). That cap is divided into allowances. Industry participants
are then granted, purchase, or trade those allowances. Exceeding an allowance incurs civil penalties. Over
time, the cap is reduced. As the allowances are traded, a price is placed on emissions — the ‘carbon cost’ It is
envisioned that the carbon cost increases over time, compelling polluters to pay and encouraging innovative
technologies. Section 44 CCA 2008 grants the power to establish an ETS:

“(1) The relevant national authority may make provision by regulations for trading schemes
relating to greenhouse gas emissions.
(2) A “trading scheme” is a scheme that operates by—
(a) limiting or encouraging the limitation of activities that consist of the emission of greenhouse
gas or that cause or contribute, directly or indirectly, to such emissions, or
(b) encouraging activities that consist of, or that cause or contribute, directly or indirectly,
to reductions in greenhouse gas emissions or the removal of greenhouse gas from the
atmosphere.”

In December 2020, Georgia Elliott-Smith, an environmental consultant specialising in the waste industry,
challenged a potential problem with the UK ETS proposals. Rather than determining a cap with reference to
actual emissions, the UK ETS was launched with a cap 5% below the UK’s notional share of the then-operative
EU ETS cap. This cap was set at an emissions level substantially above actual UK emissions at launch. As the
CCC advised the Government on 20 March 2020,

“The cap as currently proposed would begin the scheme in 2021 with considerably higher allowed
emissions from stationary sources of 150 MtCO2 (around 17% above the actual emissions in 2018).
That implies a large surplus continuing until the point when a revised cap in line with the sixth
carbon budget advice comes into force (e.g. 2023)>%

This surplus meant that supply of carbon allowances vastly outstripped demand. The transitional Auction
Reserve Price (ARP) of £15 per allowance - the ‘floor price’ for emissions - therefore became the de facto
fixed rate. The ETS therefore operated as a tax rather than a market. Elliott-Smith contended that the
definition at section 4(2)(a) “must be interpreted to mean a reduction” in emissions. Setting a cap above
‘business as usual’ emissions would not suffice because it did not encourage or compel reduction.”® The
Government disagreed, arguing section 44 only required schemes to set emission caps and aim to retain
emissions within those caps. It contained no ‘sufficiency’ criterion to achieve reductions.”

96 Elliott-Smith v Secretary of State for Business, Energy and Industrial Strategy, Secretary of State for Business, Energy and
Industrial Strategy, Department for Agriculture, Environment and Rural Affairs Northern Ireland, Scottish Ministers,
and Minister for Environment, Energy and Rural Affairs Welsh Government [2021] EWHC 1633 (Admin) (Hereafter
“Elliott-Smith v SoS BEIS”)

97  Elliott-Smith v SoS BEIS, quoted at [11].

98 Elliott-Smith v SoS BEIS, [62].

99  Elliott-Smith v SoS BEIS, [63-64].
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The High Court sided with the Government:

“a trading scheme within the definition provided by section 44 (2)(a) does not necessarily have to
achieve a reduction in the activities consisting of greenhouse gas emissions or causing or contributing
such emissions: it is sufficient that the design of the scheme limits or encourages the limitation of

those activities.” %

The High Court made two further findings supporting the Government’s discretion. First, the Court was
again unwilling to use criticisms made by the CCC to find a government decision unlawful: despite noting
the CCC's “detailed concerns’, it was “clear” that the CCC did not suggest that the UK ETS would “not fulfil
its statutory purpose.”'”' Second, the Court gave considerable deference to the climate modelling work which
underpinned the ETS model: “This is the kind of detailed technical work which it is neither appropriate or
possible for the court to go behind”'> Once again, the relevant legal test was limited to ensuring compliance,
rather than effectiveness.

R (Friends of the Earth, ClientEarth, and Good Law Project) v Secretary of State for Business, Energy,
and Industrial Strategy'®

In July 2022, Friends of the Earth, ClientEarth, and the Good Law Project challenged the Net Zero Strategy
(NZS), a high-level document establishing a range of policies which constitute a “delivery pathway” of
emissions reductions.'” The NZS was laid before Parliament on 19 October 2021 as a ‘report’ under section
14 of the CCA 2008. The sixth carbon budget (CB6), which the NZS policies are intended to achieve, came
into force a few months earlier, on 24 June 2021.'% CB6 addresses carbon emissions from 2033-2037. The
claimants did not seek to quash the NZS. Instead, they sought declaratory relief that the defendant Secretary
of State had failed to comply with his obligations under sections 13 and 14 CCA 2008. The claimants
presented three grounds. In particular, Grounds 1a and 2 were premised upon interpretations of the CCA’s
provisions. The former failed; the latter succeeded. Consistent with earlier decisions, Mr Justice Holgate
refused to interpret the relevant sections to impose more onerous obligations upon the Government.

Compiling the host of policies contained within the NZS was a technical and time-pressured exercise.'®
The then-Secretary of State, Kwasi Kwarteng, was appointed only a month before the planned publication
of the NZS. The challenge did not focus upon the NZS’ content, which would have engaged questions of
merit. Rather, it addressed the legal adequacy of a briefing given to the Secretary of State on the evening of
Friday 15 October. The briefing contained a “near final” draft of the N’ZS and advice intended to enable the
Secretary of State to consider the Strategy’s approval.'”” The briefing addressed 42 policies. Most policies had
quantifiable effects, which analysts had projected. Other policies did not. In an annex, each of the 42 policies
were described as either “quantified” or “unquantified”. There was no breakdown of what contribution
individual quantified policies were anticipated to have in reaching the carbon budget. It was nonetheless
agreed at the hearing that “the emissions reductions from policies with quantifiable effects would deliver

100 Elliott-Smith v SoS BEIS, [66].

101 Elliott-Smith v SoS BEIS, [74].

102 Elliott-Smith v SoS BEIS, [73].

103 [2022] EWHC 1841 (Admin). [Hereafter, “R (FOTE) v SoS BEIS”]

104 NZS, p.17.

105 See: The Carbon Budget Order 2021 - SI 2021 No. 750.

106 R (FOTE) v SoS BEIS, [120, 122]. Witness statements from civil servants indicated that the NZS was finalised under intense
time pressure.

107 R (FOTE) v SoS BEIS, [121].
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95% of the reduction required by CB6”'*® Additional “planned policy work’ to identify further options over
the coming years” was required “to deliver 100% of the emissions reductions required for CB6”.'” In short,
there was a shortfall of 5% in the quantified prediction of emissions reductions, which was covered by a
“qualitative” analysis.

Ground 1(a) concerned section 13. The claimants alleged that, to properly satisty his duty under s.13(1),
the Secretary of State’s numerical projections of the effect of policies with quantifiable effects must show
that “100% of the required reductions” under the relevant carbon budget will be achieved.'® Holgate |
summarised their case as follows:

“s.13(1) does not preclude the Secretary of State from making in addition a qualitative judgment
about the effects of one or more of his policies on meeting a carbon budget. But what the Secretary of
State may not do is to rely upon a qualitative judgment of that kind to overcome a shortfall revealed
by his quantitative analysis, the numerical projections, for enabling the carbon budgets to be met.”

Since the quantified policies only addressed 95% of the required reductions, the claimants alleged the
Secretary of State breached his duty. This argument hinged upon a purposive interpretation of section
13, such that it was read in conjunction with the Secretary of State’s duties under sections 1 and 4. Given
the overall carbon target is quantitative, and sections 16-20 of the CCA 2008 require the UK’s progress in
meeting the carbon budgets to be assesed on a quantified basis, the claimants submitted that the Secretary
of State’s duty must also be satisfied through a ‘fully’ quantified basis.

However, Holgate ] refused to read this requirement into the legislation, on the following grounds:

1. Legislative intention. No express language within s.13(1) required the Secretary of State to adopt
a quantified approach, still less that project emissions reductions had to be ‘fully’ quantified: “[i]f
Parliament had intended to impose such a significant constraint on the Secretary of State’s ability to
judge how to discharge his duty, it would have said so.”"!

2. Predictive assessments require judgment. S.13(1) requires making “predictive assessment many years
into the future’, which are uncertain and “involve subjective judgment”'> As noted in many other
authorities, “decisions based on scientific, technical and predictive assessments should be afforded an
enhanced margin of appreciation in judicial review”'"?

3. Parliamentary accountability. A hypothetical Secretary of State who submitted a policies under s.13(1)
with an exclusively qualitative analysis would be held accountable in Parliament,'* by Parliamentary
committees, and by the CCC: “[i]t is through these mechanisms that the merits, realism, [and] efficacy
of the Secretary of State’s climate change policies can be probed and evaluated.'

4. Continued availability of judicial review. Holgate ] concluded by noting that prospective Parliamentary
accountability did not exclude the availability of judicial review in relation to the s.13(1) duty:

108 R (FOTE) v SoS BEIS, [132].

109 R (FOTE) v SoS BEIS, [131].

110 R (FOTE) v SoS BEIS, [152.

111 FOTE v SoS BEIS, [179].

112 FOTE v SoS BEIS, [178].

113 [181]: citing R (Spurrier) [2020] PTSR 240 at [176]-[179] and R (Plan B Earth) v Secretary of State for Transport [2020]
PTSR 1446 at [68] and [177]).

114 See: ss.16, 18, 19, 20 and 37 CCA 2008.

115 FOTE v SoS BEIS, [188-190].
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“If... the court should grant permission for a legal challenge to be brought on the grounds that
the “split” between quantitative analysis under s.13 was irrational (a point not advanced in any
of the present cases) it may insist, if it considers it appropriate, upon a sufficiently clear and full
explanation of the reasoning process of the defendant and his officials, as a quid pro quo for that
enhanced margin of appreciation.”''s

Assessment

The inference to be drawn from these four examples is that the judiciary will not construe statutory duties
under the CCA 2008 expansively, so as to impose more onerous obligations upon the executive. The
disappointed litigants may have felt bereft that they have had such little success in a context where the
judiciary’s constitutional authority to scrutinise executive decisions was at its strongest. As noted in the
introduction of this report, the normative basis for judicial supervision of executive action derives, at least
in part, from the constitutional principles of the separation of powers and the rule of law. The doctrine of
ultra vires — “the simple proposition that a public authority may not act outside its powers” — has an even
stronger normative force, as an extension of Parliamentary sovereignty.""” Per Lord Steyn in R (Anderson)
v Secretary of State for the Home Department, “the supremacy of Parliament is the paramount principle
of our constitution™'"® Along the traditional line, by finding ultra vires administrative acts unlawful and
upholding intra vires acts, courts give effect to Parliament’s intention by patrolling the limits of powers
found within legislation. The litigants’ arguments were intended as applications of this principle, or at least
the cognate principle that decision-makers must not frustrate the legislative purpose.'”

The difficulty with all four claims was that none of the litigants could persuasively argue that Parliament
‘intended’ their chosen meaning. Parliament chose to admit no sufficiency clauses in the CCA 2008, thus
maintaining the decision-maker’s autonomy and reducing the scope for judicial intervention. By extension,
it kept accountability within the terms of climate change firmly in the political sphere. Both Holgate ] and
Bourne ] expressly referred to the other accountability relationships created by the Act and held that the
courts should not interfere with their operation. The only remedy for the litigants’ difficulties is an amended
Act, which is unlikely. As to the Paris Agreement, as shown below, different methods of incorporating the
Agreement into domestic regimes exist in other jurisdictions, which permit stronger possibilities for cli-
mate-concerned litigants.

Reliance upon the Paris Agreement

The courts will not permit interpretations of the CCA 2008 which amount in substance to the direct
enforcement of the Paris Agreement, which is prevented by the United Kingdom’s dualist legal system. As
the Supreme Court confirmed recently, domestic courts cannot determine whether the UK has ‘breached’
obligations under an unincorporated international treaty.!?* Plan B Earth has twice attempted to evade this
difficulty. In Plan B Earth v SoS BEIS, Jonathan Crow KC agreed that the Paris Agreement is not “of itself,
legally enforceable in domestic law”. Rather, he argued it was a standard against which the Secretary of State’s

116 FOTE v SoS BEIS, [192].

117 William Wade and Cristopher Forsyth, Administrative Law (11th ed.) (Oxford University Press: 2014), p.27.

118 [2002] UKHL 46 at [39].

119 Padfield v Minister of Agriculture, Fisheries and Food [1968] AC 997, per Lord Reid at 1030B-D: “Parliament must have
conferred the discretion with the intention that it should be used to promote the policy and objects of the act, the policy
and objects of the act must be determined by considering the act as a whole and construction is always a matter of law for
the court;” ... “If the minister by reason of his having misconstrued the act or for some other reason so uses his discretion
as to thwart or run counter to the policy and objects of the Act, then our law would be very deficient if persons aggrieved
were not entitled to the protection of the Court.”

120 R (SC) v Secretary of State for Work and Pensions [2021] 3 WLR 428 per Lord Reed at [77], [84], and [91].
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conduct could be assessed: “the lawfulness of the Secretary of State’s refusal to amend the 2050 Target needs
to be assessed in the light of the current international scientific consensus, and the UK’s commitments under
the Paris Agreement”'*' Mr Justice Supperstone made no explicit judgment on this approach, dismissing the
application for other reasons.

In Plan B Earth v The Prime Minister, Plan B agreed that the “Courts have no jurisdiction to determine
whether the government has acted in breach of its obligations under an unincorporated international
treaty”!** Instead, they attempted to rely upon the Paris Agreement as “as evidence of fact, to show that a
failure to limit temperature increase to 1.5°C above pre-industrial levels poses a threat to life”, which the
Government had failed to adequately address, since (on Plan B’s evidence) current emissions reductions
were not “aligned” to meet the 1.5°C goal. This approach was explicitly rejected because it treats “compliance
with the Paris Temperature Limit as a test for compliance” with the law:'* “the effect is that the Court is
being asked to enforce the Paris Agreement”.

On recent authorities, it is possible for a domestic court to interpret an unincorporated treaty in order to
determine whether government conduct is incompatible. In two climate-related cases, English courts have
agreed that:

a. the question of ‘incompatibility’ is justiciable; and
b. the “test” to be applied is whether a decision-maker adopted a view which is “tenable”'**

However, there is a general lack of enthusiasm for this exercise, for the reasons explained by Lord Brown in
R (Corner House Research and another) v Director of the SFO.'* First, the domestic court is not necessarily
competent to definitively resolve a point of international law."® Second, if parties to an international
agreement failed to specify a dispute resolution system for questions of interpretation, but rather relied upon
consensus, then a domestic court’s determination of the issue might rupture that consensus.'” The adoption
of the “tenable” standard was a compromise between the court’s absence of authority to conclusively resolve
the issue in dispute, and the need to prevent the executive from adopting unreasonable positions.

In Elliott-Smith v Secretary of State for Business, Energy, and Industrial Strategy, (discussed further below),
Dove ] recognised these potential problems in relation to the Paris Agreement:

“it is not for this court to resolve definitively any questions of construction in relation to an
unincorporated international treaty for the reasons set out in the earlier authorities. The Paris
Agreement is an international instrument to which 197 states are parties. It contains a mechanism
for enforcing the implementation of the Agreement within article 14 of its text, along with other
mechanisms for dispute resolution. There are, therefore, strong policy reasons as well as practical
considerations which clearly militate against the court embarking on an exercise of construing the
terms of the Paris Agreement.” '**

121 Plan B Earth v SoS BEIS, [3].

122 Plan B Earth and others v The Prime Minister and others, [6(3)], [52-53].

123 Plan B Earth and others v The Prime Minister and others, [53]

124 See, for the basis of this reasoning: Heathrow Airport Limited and others v Her Majesty’s Treasury and the Commissioners
for Her Majesty’s Revenue and Customs [2021] EWCA Civ 783, per Green L] at [138].

125 [2008] UKHL 60, [2009] 1 AC 756 at [65]-[69].

126 Tbid, at [67]

127 Ibid, at [65].

128 [2021] EWHC 1633 (Admin), per Dove J at [55].
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“At most,” he concluded, “the court should assess whether or not the defendants’ view of the Paris Agreement
was one which was tenable in examining the question posed by the claimant.” This view was shared by both
Stuart-Smith L] and Thornton J in R (Friends of the Earth) v Secretary of State for International Trade.'®

Enforcing the section 1 duty

Thus far, no legal challenge has attempted to directly enforce the section 1 CCA 2008 “to ensure that the
net UK carbon account for the year 2050 is at least 100% lower than the 1990 baseline”. Whether the duty is
enforceable, or even justiciable, remains an open, theoretical question. Any such challenge would face the
key hurdle of timing. The duty requires the emissions targets to be met by 2050. Any breach of that duty
can technically only arise when that date is reached. Furthermore, on 1 January 2051, once the due date
has passed, enforcing the duty would be pointless both legally, because the Act clearly does not prescribe a
continuing obligation, and environmentally, because the damage will have been done."*

What if the Government adopts a manifestly inadequate approach, such that it is impossible to achieve
the target on time? Here, possible analogies may be drawn with other legal instruments. In EU law, an
implementation period accompanies the introduction of a new directive. This is a defined period during
which member states must apply directives in domestic law, but the directive is not yet legally enforceable.
Governments are not permitted free rein during this period: they must avoid undertaking measures which
are “liable seriously to compromise the attainment of the result prescribed” by the directive.”*' However, the
duty is to implement the Directive by the due date. At any time before that date, it is formally impossible to
rule out compliance at the last minute, however unrealistic this may be. Any action brought prior to those
dates might be viewed as premature so long as there remains any possibility of the result being achieved. It
is difficult to see how any such argument would succeed. It is likely that this particular line of challenge is
remain forever theoretical.

V. Climate change legislation - international comparisons

Comparable foreign statutes demonstrate other methods of framing governments’ duties in relation to
climate change and, in particular, whether the duties are justiciable or subject to sufficiency requirements.
In three separate foreign cases, climate-concerned claimants have brought similar arguments to those of
UK claimants, with widely differing results. At one extreme, Ireland’s Climate Action and Low Carbon
Development Act 2015 contains duties which are both justiciable and reviewable on sufficiency grounds.
Section 4 requires the relevant minister to submit a National Mitigation Plan."* This plan must “specify the
manner in which it is proposed to achieve the national transition objective” and “specify the policy measures
that, in the opinion of the government, would be required in order to manage greenhouse gas emissions and
the removal of greenhouse gas at a level that is appropriate for furthering the achievement of the national
transition objective (NTO).”*** In Friends of the Earth Environment CLG v Government of Ireland,** the
claimants challenged the National Mitigation Plan and successfully persuaded the Irish Supreme Court to

129 R (Friends of the Earth) v Secretary of State for International Trade [2022] EWHC 568 (Admin), per Stuart-Smith L] at
[120] and Thornton J at [262].

130 Compare Marco’s Leisure Ltd v West Lothian District Licensing Board [1994] S.L.T. 129, in relation to a licence application
for an event scheduled two months before the court hearing took place.

131 Case C-212/04 Adenler [2006] ECR I-6057.

132 Climate Action and Low Carbon Development Act 2015, s.4(1)(b)

133 Climate Action and Low Carbon Development Act 2015, s.4(2)(a)(b).

134 [2020] IESC 49.
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quash the plan. The Supreme Court focused on the word “specify” within the Act, finding it created a “present
statutory obligation on the Government, in formulating a plan, to at least give some realistic level of detail
about how it is intended to meet the NTO.”'** “The Plan falls a long way short of the sort of specificity which
the statute requires,” the Chief Justice explained, because a “reasonable and interested observer” would be
unable to find out “in any sufficient detail, how it really is intended, under current government policy, to

achieve the NTO by 2050”"* In short, the statute contained a sufficiency requirement and the Government
fell short.

In New Zealand, judicial interpretation of the Climate Change Response Act 2002 indicated a “carbon
target”” clause equivalent to the CCA 2008 section 1 target was justiciable, but not reviewable on sufficiency
grounds. At the relevant time, the minister had a discretion to amend the target “at any time”."*® In 2011, the
relevant minister set the 2050 emissions target as a 50% reduction compared to 1990 levels. In Thomson v
Minister for Climate Change Issues, the claimant alleged, primarily, that the Minister had erred in law by
failing to amend the statutory target pursuant to updated international scientific assessments, in particular
the IPCC’s Fifth Assessment Report.”” The Court found the decision to be justiciable, and came close to
giving a remedy.

The High Court of New Zealand found that there was no express requirement within the Act to review the
target.'*” However, the discretionary power had “to be exercised in accordance with its purpose” and the
“purpose of the Act is to enable New Zealand to meet its international obligations under the [UNFCCC] and
the [Kyoto] Protocol. Further, the Paris Agreement has been entered into in “pursuit of” the Convention’s
objective and guided by its principles.”'*' Collectively, these international agreements “underline the pressing
need for global action, that global action requires all Parties individually to take appropriate steps to meet
the necessary collective action, and that Parties should do so in light of relevant scientific information and
update their individual measures in light of such information”'** However, the court declined to conclude
that the Minister had acted unlawfully and refused any remedy owing to “the recently elected Government’s
announced intentions to change this target.”'*

The third example, Canada’s Kyoto Protocol Implementation Act 2007, is closest to the position under the
CCA 2008. The Act incorporates the Kyoto Protocol into domestic law and provides at section 5 that “the
Minister shall prepare a Climate Change Plan” and (at section 7) “within 180 days after this Act comes
into force, the Governor in Council shall ensure that Canada fully meets its obligations” under the Kyoto
Protocol."** In Friends of the Earth v Canada, foreshadowing arguments made in Elliott-Smith v SoS BEIS

135 Friends of the Irish Environment CLG v Government of Ireland [2020] IESC 49, [6.45], available at:
[http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-docu-
ments/2020/20200731 2017-No.-793-JR_opinion.pdf], last accessed 24 May 2022.

136 Friends of the Irish Environment CLG v Government of Ireland, [6.46].

137 The Act has since been amended. Now, S5Q, Climate Change Response Act 2002 stipulates: (1) The target for emissions
reduction (the 2050 target) requires that—(a) net accounting emissions of greenhouse gases in a calendar year, other than
biogenic methane, are zero by the calendar year beginning on 1 January 2050 and for each subsequent calendar year; and
(b) emissions of biogenic methane in a calendar year— (i) are 10% less than 2017 emissions by the calendar year beginning
on 1 January 2030; and (ii) are 24% to 47% less than 2017 emissions by the calendar year beginning on 1 January 2050 and
for each subsequent calendar year.

138 Climate Change Response Act 2002 S.224(1) (pre-amendment).

139 Thomson v Minister for Climate Change Issues [2018] 2 NZLR 160

140 Thomson v Minister for Climate Change Issues, [83].

141 Thomson v Minister for Climate Change Issues, [88].

142 Thomson v Minister for Climate Change Issues, [91].

143 Thomson v Minister for Climate Change Issues, [98].

144 Kyoto Protocol Implementation Act 2007, available at: [https://laws-lois.justice.gc.ca/eng/acts/k-9.5/20070622/P1TT3xt3.
html], last accessed 24 May 2022.
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and Plan B Earth v Prime Minister,' the claimant alleged that the Government’s Climate Change Plan
was insufficient to meet its obligations."*® The Federal Court of Canada held that a failure to prepare a
Climate Change Plan at all would be justiciable (owing to the mandatory word, “shall”), but the Plan’s
content was not justiciable."”” Furthermore, the section 7 obligation to “ensure” Canada met its obligations
reflected a “permissive intent”, rather than imposing a justiciable duty. If the legislature had demanded
strict compliance, a “simple and unequivocal statement of such an intent would not have been difficult to
draft’'*® Furthermore, a literal interpretation of the section 7 time limit was impractical, given the realities
of regulatory change and the construction of the Act as a whole. This reflects UK courts’ likely interpretation
of section 1 of the CCA 2008.

V1. Environmental Impact Assessment claims

The second angle of attack concerns Environmental Impact Assessments (EIAs). European-derived
legislation obliges decision-makers to assess the environmental impacts of carbon-intensive schemes. In
particular, developers are required to provide an Environmental Statement describing the likely significant
effects of a development - both “direct” and “indirect”. In Greenpeace v The Advocate General and the
Oil and Gas Authority'* and R (Finch) v Surrey County Council," litigants attacked the Environmental
Statements made in relation to new carbon extraction projects. In the first challenge, Greenpeace challenged
a permission granted to BP and Ithaca Energy to exploit the Vorlich oil field in the North Sea. In the second,
Sarah Finch, a member of the Weald Action Group, challenged a planning permission granted by Surrey
County Council to construct an oil well at Horse Hill, Surrey. Both litigants challenged the developments
because they oppose the continued use and development of hydrocarbons as an energy source and are
concerned about the resulting impacts on climate change. They argued that the assessment of the “indirect
effects” of these projects should have included:

a) the environmental effects of the consumption or use of an “end product” (in these cases, oil) and;""
b) the Scope 3 GHG emissions produced by subsequent processes involving the extracted oil (i.e. refining
and burning the oil), rather than simply the impacts of constructing and running the sites.'*>

As explained below, this argument turned upon the interpretation of key phrases within the EIA Directive,
as transposed into domestic law, including the nature of “projects” and the scope of “effects”.

The ‘progressive’ interpretations of statutory provisions advanced by the litigants in these cases were
potentially very influential. As Holgate J observed at first instance in Finch, the claimant’s argument, if
successful, would have “ramifications far beyond the legal merits of the present challenge as they relate

145 Friends of the Earth v Canada [2009] 3 FCR 201, on appeal from Friends of the Earth v Governor (2009) 131 DLR (4th)
767.

146 Friends of the Earth v Canada, [34], [37].

147 Friends of the Earth v Canada, [34]: “While the failure of the Minister to prepare a Climate Change Plan may well be
justiciable, an evaluation of its content is not”

148 Friends of the Earth v Canada, [33].

149 Greenpeace Ltd. v The Advocate General (representing the Secretary of State for Business, Energy and Industrial Strategy)
and the Oil and Gas Authority [2021] CSIH 53 (Hereafter ‘Greenpeace’).

150 R (Finch v Surrey County Council) [2020] EWHC 3566 (Admin), [2021] PTSR 1160; on appeal, [2022] EWCA Civ 187.
(Hereafter, ‘R (Finch)’).

151 See: R (Finch) [2022] EWCA Civ 187, [44-51].

152 R (Finch) [2022] EWCA Civ 187, [52]-[78]. As Inner House in Greenpeace put it, was “whether the environmental
impact, not of the exploitation process but of the consumption thereafter of the extracted and refined oil, is a relevant
consideration”, [2].
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to the production of crude oil”'** Nearly all industrial processes involving raw materials result in GHG
emissions at each stage, including those which arise from manufacturing, distribution, use, handling of
resulting waste, recycling, and disposal at landfill. It was agreed that, if the claimants succeeded, then the
same obligation to consider the “indirect effects” of “end use” products would apply to all such processes.
This would impose substantially greater investigative burdens upon decision-makers and implicitly turn
EIA procedures into a key mechanism for assessing carbon impacts, even where such “effects” manifested in
locations geographically remote from the development site. In the case of the Horse Hill development, “once
the crude oil produced from the development is transported off site it enters... an international market and
the refined end product could be used anywhere in the world, far removed from the Surrey Weald.”**

Both cases ultimately failed. In Greenpeace v The Advocate General and the Oil and Gas Authority, the Inner
House of the Court of Session dismissed the appeal unanimously. In Finch, the claimant lost at first instance
and on appeal, by a majority. As with the cases concerning the CCA 2008, there was a gap between what the
litigants wanted the legislation to achieve and the court’s ‘classical’ method of statutory interpretation, which
preserved key areas for the decision-maker’s discretionary judgment. The striking feature of Finch, however,
was that Lord Justice Moylan dissented and agreed with the claimant’s purposive interpretation. Lord Justice
Moylan’s judgment indicates that, where judges have a legitimate choice between two competing interpre-
tations, a “climate-conscious” approach may prevail. This method of interpretation is discussed further in
Chapter 3. To understand how the disagreement emerged between the majority and Lord Justice Moylan,
the underlying legal framework must be explained.

EIA: the legal framework

The EIA Directive was first adopted in 1985 and has since been amended three times.'*> In English law, it
is transposed via The Town and Country Planning (Environmental Impact Assessment) Regulations 2017
(2017 Regulations). The Directive requires an assessment of the “environmental effects of those public and
private projects which are likely to have significant effects on the environment”'*® The resulting assessment
is an ‘Environmental Impact Assessment, or EIA. EIAs must identify “the direct and indirect significant
effects of a project”"” A “project” is defined at Art 1.2(a) of the EIA Directive as inter alia, “the execution of
construction works or of other installations” and other developments involving the extraction of mineral
resources. The Directive specifies, in an annex, those ‘projects’ for which an EIA is compulsory.'*® One such
project is the “extraction of petroleum and natural gas for commercial purposes™'® In 2014, the Directive
was amended to explicitly include climate impacts, such that “it is appropriate to assess the impact of projects
on climate (for example greenhouse gas emissions)...”'*

153 R (Finch) [2020] EWHC 3566, [4]

154 R (Finch) [2020] EWHC 3566, [3].

155 EIA Directive (85/337/EEC). Subsequently amended by: Directive 97/11/EC; Directive 2003/35/EC; Directive 2009/31/EC
156 Art. 1(1).

157 Art. 3(1).

158 Art. 4(1): “all projects listed in Annex I are considered as having significant effects on the environment and require an EIA”
159 Annex 1, Para 14. The Directive makes the EIA subject to the volumes of gas or petroleum extracted, namely where “where
the amount extracted exceeds 500 tonnes/day in the case of petroleum and 500 000 cubic metres/day in the case of gas”

160 Recital 13 of Directive 2014/52/EU of the European Parliament and of the Council of 16 April 2014 amending Directive
2011/92/EU on the assessment of the effects of certain public and private projects on the environment Text with EEA
relevance, OJ L 124, 25.4.2014, pp. 1-18
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In the 2017 Regulations, the process of an EIA requires the preparation of an “environmental statement”'®'
Regulation 4(2) provides:

“The EIA must identify, describe and assess in an appropriate manner, in light of each individual
case, the direct and indirect significant effects of the proposed development on the following factors

)

(c) land, soil, water, air and climate; ...”

Establishing what information should be included in an environmental statement is a decision for the relevant
planning authority,'* as long as the information is accurate.'®® If such a decision is challenged, the applicable
standard of review is the “Wednesbury” reasonableness standard.'* Just as with material consideration cases
discussed below, this is a high threshold.'® Both Finch and Greenpeace therefore engaged familiar issues:
should the judiciary adopt a broad interpretation of a statutory phrase in order to advance a particular goal
(here, the meaning of ‘indirect effect’ and ‘project’), and; when is it appropriate for judges to interfere with
a decision-maker’s judgment?

In Finch, it was factually relevant that the county council adopted a scoping opinion for the EIA, which
advised that:

a. the emissions “associated with the construction and operation of the well site” and its operation “could
not be classed as significant in their own right”;

b. the “emissions associated with the combustion of natural gas (methane) arising from the hydrocarbon
extraction process, and the indirect effects associated with the production and sale of fossil fuels which
would likely be used in the generation of heat or power, consequently giving rise to carbon emissions,
cannot be dismissed as insignificant”.'%

Accordingly, the scoping opinion recommended that the EIA should “include an assessment of the effect
of the scheme on the climate”, which “should consider, in particular, the global warming potential of the
oil and gas that would be produced by the proposed well site”. The subsequent Environmental Statement
nonetheless excluded downstream emissions, stating:

“The essential character of the proposed development is the extraction and production of
hydrocarbons and does not extend to their subsequent use by the facilities and process beyond the
planning application boundary and outwith the control of the Site operators.”*’

161 The Town and Country Planning (Environmental Impact Assessment) Regulations 2017, Regulation 4.

162 Sullivan J in R (Blewett) v Derbyshire County Council [2003] EWHC 2775 (Admin); [2004] Env. L.R. 29, at paragraphs 32,
33 and 41.

163 R (Friends of the Earth Ltd) v North Yorkshire County Council [2016] EWHC 3303 (Admin) at [21], citing R v Rochdale
Metropolitan Borough Council Ex p Milne (No 1) [2000] Env LR 1.

164 In the Supreme Court, R (Friends of the Earth Ltd) v Heathrow Airport Ltd [2020] UKSC 52; [2021] PTSR 190, [142-145];
in the Court of Appeal, R (Plan B Earth) v Secretary of State for Transport [2020] EWCA Civ 214; [2020] PTSR 1446,
[136-144].

165 R (Plan B Earth) v Secretary of State for Transport, [136]; R (Packham) v Secretary of State for Transport; R (Friends of
the Earth) v North Yorkshire County Council at paras [37]-[39]; Preston New Road Action Group v Secretary of State for
Communities and Local Government, para [93]).

166 Quoted, R (Finch) [2022] EWCA Civ 187, per Lindblom L] at [19].

167 Ibid.
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The ES explained that “non-planning regimes regulate hydrocarbon development and other downstream
industrial processes and decision-makers can assume that these regimes will operate effectively to avoid
or mitigate the scope for material environmental harm'*® In other words, the downstream emissions were
excluded because they were generated elsewhere, outside the developer’s control, and other regimes would
mitigate them.

The claimants’ arguments

The claimants in both cases wanted a mechanism which would compel decision-makers to evaluate the
total emissions impact (including Scope 3 emissions) of new hydro-carbon projects as part of the planning
consent process. No obligation to consider the impacts of subsequent processes in the emissions chain
currently exists. Nor, in the context of oil use, can the separate processes such as refining, transportation, or
combustion be considered in an EIA, because they do not constitute development. Therefore, the claimants
reasoned, the only appropriate time to account for Scope 3 emissions is at the beginning of the emissions
chain - before the resources are extracted from the ground. On appeal, counsel for Sarah Finch noted “this
might be the only opportunity for the effects of such emissions to be assessed in an environmental impact
assessment — unless it were done for the proposed development of a new oil refinery.”'® Anxious to avoid the
conclusion that this might ‘open the floodgates; they framed such a duty narrowly, arising only “where the
commercial extraction of hydrocarbons with a view to their refinement, sale and combustion as fuel was the
“purpose” of the development” and “where the likely effects on the environment would be ‘significant”” They
drew support from several cases in other jurisdictions to show that this was “not an outlandish approach”'”°

Moreover, both Sarah Finch and Greenpeace drew support from a body of EU law which require a ‘broad and
purposive’ interpretation of the Directive. In Abraham v Wallonia the CJEU held “that the scope of Directive
85/337 is wide and its purpose very broad.”’”! Then, in Ecologistas ev Accion-CODA v Ayuntamiento de
Madrid the Court decided that:

“It would be simplistic and contrary to that approach to take account, when assessing the
environmental impact of a project or of its modification, only of the direct effects of the works
envisaged themselves, and not of the environmental impact liable to result from the use and
exploitation of the end product of those works.” 7>

As such, the claimants argued that the words “project” or “proposed development” should be construed
capaciously to include the obvious commercial purposes of the project — namely, the “extraction of the oil,
for profit” The claimants submitted various legal tests which might define the relationship between a project
and its “indirect effect”'”
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169 R (Finch) [2022] EWCA Civ 187, [56].

170 R (Finch) [2022] EWCA Civ 187, [54].

171 [2008] Env LR 32, [43].

172 [2009] PTSR 458, [39].

173 Leading counsel for Ms Finch, Mark Willers KC, submitted the legal test for indirect effects to be those which are
“reasonably foreseeable in light of current knowledge and methods of assessment, given the nature and purpose of the
development, whether or not such an effect is within the developer’s control”. Counsel for the intervenors, Paul Brown KC
and Ms Nina Pindham proposed the ““likely environmental effects more remote than direct effects (whether in time or
location), but not so remote that they cannot be attributed to the development at all, having regard to the purpose, nature
and any end product of the development, including the environmental impacts liable to result from the use and exploitation
of the end product”: R (Finch) [2022] EWCA Civ 187, [29-30].
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The courts’ responses

Read together, the judgments of the Inner House, the High Court, and the majority in the Court of Appeal
identified five problems with the claimants’ arguments:

1.

4.

Practicality. In Greenpeace, the Inner House held it was not simply “practicable” for decision-makers “to
conduct a wide ranging examination into the effects, local or global, of the use of end-products” by the
final consumer”'”*

Causation. Greenpeace could not prove that exploitation of the oil would “increase, or even maintain the
current level of consumption of oil and gas” Unless it did so, “it is difficult to argue that it would have
any material effect on climate change”'”

Limited purpose of EIA. In Finch, Holgate ] stated that “development control and EIAs” have “a specific,
limited ambit, namely to assess and control proposals for new development”.'”® EIAs do not regulate the
environmental effects “of the general use of all the land in the country”” This was affirmed by Lindblom
L] on appeal: EIA “is not an end in itself” but rather part of the development consent process.'”” Since
key provisions of the EIA directive are “project-centric), any identification of “indirect effects” “must be
commensurate with the project itself'7®

Limited effect of CJEU jurisprudence. In Finch, at first instance, Holgate ] held that the phrase “end
product’, as used by the CJEU in Abraham, only “to describe the outcome of the project”. Abraham
“cannot be taken as laying down any principle that an EIA should assess the environmental effects of
the use by consumers of an “end product’, that is an article or item sold or distributed from a processing
facility using a raw material produced on the development site”.'”® Likewise, in Greenpeace, the Inner
House held: “[hJowever broad and purposive an interpretation of the Regulations or the Directive might
be attempted, the clearly expressed wording of the legislation cannot be disregarded.”'*

Institutional competence. In Greenpeace, the Inner House accepted the Secretary of State’s submission
that the Scottish state’s reliance upon hydrocarbons, and the strategy for reducing such reliance, were
“matters for decision at a relatively high level of Government, rather than either by the court or in
relation to one oilfield project”*® “The issue is essentially a political and not a legal one,” they concluded.
Holgate ] made similar comments in Finch: “The overall responsibility for the economy-wide transition
to a low carbon society is the responsibility of the UK Government.”*#?

The Court of Appeal in Finch did not endorse the first instance judgment wholesale. Instead, Lindblom L]
moderated key elements to preserve executive autonomy. Rather than concluding that the assessment of
GHG emissions from the use (in this case, combustion) of products extracted from the development site was
“as a matter of law, incapable of falling within the scope of” an EIA, Lindblom L] maintained such a factor
could be considered by the county council.'"® The only question for the court was whether, on the facts, such
a decision was rational:

174 Greenpeace [2021] CSIH 53 at [68].

175 Greenpeace [2021] CSIH 53 at [68].

176 R (Finch) [2020] EWHC 3566, per Holgate J at [107].

177 R (Finch) [2022] EWCA Civ 187, per Lindblom L] at [37].

178 R (Finch) [2022] EWCA Civ 187, per Lindblom LJ at [38]: “To come within the reach of the legislation, it must be

identifiably an effect of the project in hand”

179 Finch [2020] EWHC 3566 [115].

180 Greenpeace [2021] CSIH 53 at [65].

181 Greenpeace [2021] CSIH 53 at [68].

182 R (Finch) [2020] EWHC 3566, [105].

183 R (Finch) [2020] EWHC 3566, per Holgate J at [126].
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“It was for the county council — not now to be second guessed by the court - to decide whether, in
addition to the assessment of greenhouse gas emissions generated on the application site, a further
assessment should be required covering the impacts of the ultimate consumption of refined products
of the crude oil extracted by the proposed development.”'8

Lindblom L] held that it was “rational and reasonable”, because scope 3 emissions “were not, in truth, effects
‘of the proposed development™'® He left open the possibility that, in other cases, downstream impacts
might be required reasonably and lawfully in an assessment but declined to comment upon hypotheticals.
The majority’s view, therefore, once again emphasised the decision-maker’s broad “area of discretionary
judgment”.

Lord Justice Moylan’s dissent

The dissenting judgment in Finch differed in terms of principle. First, Moylan L] gave substantially greater
weight to the 2014 amendment of the EIA directive, noting the recital’s emphasis upon climate change
becoming an “important element in assessment and decision-making processes.”’* He also noted the
directive’s “specific and increased focus on climate change and [GHG] emissions” and EU case law on the
“broad and purposive approach to the interpretation of the European Union legislation”'®” He concluded:

“it would be contrary to the wide scope and broad purpose of the EIA Directive not to assess the
environmental impact which will inevitably result from the use and exploitation of the extracted oil

simply because it will be processed by others at a different location.” '**

Lord Justice Moylan’s approach may give rise to two different implications for climate-related jurisprudence.
The ‘narrow’ implication is that Lord Justice Moylan merely applied an interpretive rule found in EU case
law, which legitimates a purposive reading of the EIA directive, in this specific case, with no wider eftect. The
‘broader’ implication is that judges may sometimes, in climate-related litigation, have a legitimate choice
between two competing interpretations, albeit with different merits. In such circumstances, Moylan L]
appears to have made a conscious choice to favour a ‘climate-sensitive’ construction, rather than side with
the narrower construction of terms which are prevalent in existing case law. It must be stressed that Moylan
L] gave no clear indication of any such intent. However, in Chapter 3, the justifications and implications of
such a ‘climate-conscious’ approach are explored further, in the context of the rule of law.

VII. Material considerations challenges

“Material considerations”: constitutional implications

The third ‘angle of attack’ pursued by climate-concerned litigants is to allege that a decision is unlawful
because the decision-maker failed to take a material (or mandatory) consideration into account, or
considered an irrelevant consideration. The essence of administrative discretion is the decision-maker’s
ability to select one course of action from a range of options.”®® The function of substantive review is to

184 R (Finch) [2022] EWCA Civ 187, per Lindblom L] at [63].

185 R (Finch) [2022] EWCA Civ 187, per Lindblom L] at [66].

186 Quoting Recital 7, Directive 2014/52/EU.

187 R (Finch) EWCA Civ 187, per Moylan L] at [110].

188 R (Finch) EWCA Civ 187, per Moylan L] at [136].

189 cf: Secretary of State for Education and Science v Tameside Metropolitan Borough Council [1977] AC 1014, at p.1064, per
Lord Diplock: “The very concept of administrative discretion involves a right to choose between more than one possible
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define the legal boundaries of this range. ‘Material consideration’ challenges ensure the decision-maker’s
discretion is exercised in relation to ‘relevant’ and ‘material’ matters.'® It therefore assists in regulating the
evidential basis of administrative decisions. As Lord Slynn explained in R (Alconbury Developments Ltd) v
Secretary of State for the Environment, Transport and the Regions:

“if the Secretary of State... takes into matters irrelevant to his decision or refuses or fails to take
account of matters relevant to his decision... the court may set his decision aside™*!

The challenge faced by courts hearing material consideration cases lies in distinguishing which factors are
legally relevant. The assignment of legal relevancy defines the limits of executive autonomy and consequently
raises constitutional questions of where, and how, judges should intervene. Taken to extremes, the relevancy
doctrine permits the judiciary to stipulate demanding lists of relevant factors and indirectly shape decisions
themselves.””> In Roberts v Hopwood,'”* the House of Lords notoriously used the relevancy doctrine to
supporta challenge to a policy which apparently conflicted with the individual judges’ own policy preferences.
Lord Atkinson held that Poplar Borough Council had unlawfully paid its employees a higher minimum
wage, guided by “some eccentric principles of socialistic philanthropy or by a feminist ambition to secure
the equality of the sexes in the matter of wages in the world of labour”, which he considered irrelevant (and,
one might infer, misguided). More modern authorities adhere closely to the distinction between review
and appeal. Accordingly, courts are generally cautious when asked to identify material considerations. As
Michael Fordham KC"™* identified in the Judicial Review Handbook (6" ed.): “[o]ne distinction is between
matters whose relevance is (1) dictated by the Court applying a hard-edged correctness review or (2) chosen
by the public body subject to a soft reasonableness review”.'

Three features of the law display this cautious approach. First, judges do not prescribe the weight which
should be accorded to relevant factors. As Lord Hoffmann explained in Tesco Stores Ltd. v Secretary of State
for the Environment:

“the law has always made a clear distinction between the question of whether this is a material
consideration and the weight which it should be given. The former is a question of law and the latter
is a question of planning judgement, which is entirely a matter for the planning authority. Provided
that the planning authority has regard to all material considerations, it is at liberty (provided that it
does not lapse into Wednesbury irrationality) to give them whatever weight the planning authority
thinks fit or no weight at all. The fact that the law regards something as a material consideration

therefore involves no view about the part if any which it should play in the decision-making process.”
196

course of action upon which there is room for reasonable people to hold differing opinions as to which is to be preferred”

190 The ‘test’ for materiality can be found in R v Parliamentary Commissioner for Administration, ex p. Balchin [1998] 1 PLR
1, at 15C: namely, “whether a consideration has been omitted which, had account been taken of it, might have caused the
decision maker to reach a different conclusion”

191 [2003] 2 AC 295 at [10]. See also: Hanks v Minister of Housing and Local Government [1963] 1 QB 999 per Megaw J at
1020: “[I]f it be shown that an authority exercising a power has taken into account as a relevant factor which it could not
properly take into account in deciding whether or not to exercise the power, then the exercise of the power, normally at
least, is bad. Similarly, if the authority fails to take into account as a relevant factor something which is relevant, and which
is or ought to be known to it, and which it ought to have taken into account, the exercise of the power is normally bad”

192 'This point is made by the editors of Beatson, Matthews and Elliott’s Administrative Law Text and Materials, (4™ ed.)
(Oxford: Oxford University Press), p.238.

193 [1925] AC 578, per Lord Atkinson at 594.

194 Now Mr Justice Fordham.

195 Michael Fordham KC, Judicial Review Handbook (6™ ed.) (Oxford: Hart Publishing, 2012), <56.2>.

196 [1995] 1 WLR 759, per Lord Hoftmann at 780.
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A decision-maker acts lawfully if they take material consideration into account but choose to give it no weight,
unless doing so is unreasonable. This aspect of the decision-maker’s autonomy is protected. Second, where
a challenge relates to the exercise of statutory powers, the court will closely analyse Parliament’s intention
to identify any material considerations. The precise legislative language and the underlying purposes of the
scheme are therefore very important. This mode of analysis limits the court’s freedom to identify factors and
it institutionalises a respect for Parliament’s sovereignty.

Finally, as Simon Brown L] explained in R v Somerset County Council, ex parte Fewings, the law identifies
three categories of considerations:

“First, those clearly (whether expressly or impliedly) identified by the statute as considerations to
which regard must be had. Second, those clearly identified by the statute as considerations to which
regard must not be had. Third, those to which the decision-maker may have regard if in his judgment
and discretion he thinks it right to do so. There is, in short, a margin of appreciation within which

the decision-maker may decide just what considerations should play a part in his reasoning process.
» 197

The principle articulated in Fewings derived from a New Zealand case, Ashby v Minister of Immigration,'®
in which Cooke ] distinguished between “obligatory considerations” which “the Act expressly or impliedly
requires the Minister to take account of” and “permissible considerations” which “can properly be taken into
account but do not have to be”. The judiciary’s preservation of a ‘neutral zone’ of permissible considerations
is borne out of constitutional respect for the decision maker’s autonomy and pragmatic recognition that
the decision-maker is usually the best qualified individual to evaluate the factors. Lord Irvine of Lairg
emphasised this point in an important article published shortly before he became Lord Chancellor:

“The Wednesbury principle of relevance is premised upon the view that the decision-maker is in the
best position... to determine the range of factors which bear upon his decision... [A]n important
part of Wednesbury is the recognition of this free area of optional considerations.” '’

“Obviously material” considerations

In R (Client Earth) v Secretary of State for Business, Energy and Industrial Strategy, a climate-related case
handed down on 22™ May 2020, concerning a permission for a new gas-fired power station, Holgate |
summarised the two ways in which a court might find a consideration to be mandatory:

“for this type of allegation it is necessary for a claimant to show that the decision-maker was
expressly or impliedly required by the legislation (or by a policy which had to be applied) to take the
particular consideration into account, or whether on the facts of the case, the matter was so “obviously
material”, that it was irrational not to have taken it into account.” **

The “obviously material” test derives from another New Zealand case, CREEDNZ Inc v Governor General
where Cooke ] stated that, even where legislation is silent:

197 Rv Somerset County Council, ex parte Fewings [1995] 1 WLR 1037, per Simon Brown L] at 1049.

198 [1981] NZLR 222 at 224..

199 Lord Irvine of Lairg, ‘Judges and Decision-makers: the theory and practice of Wednesbury review’ [1996] PL 59, at p.67.

200 [2020] EWHC 1303 (Admin) at [99], affirmed by R (Oxton Farm) v Harrogate Borough Council [2020] EWCA Civ 805 at
(8]
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“there will be some matters so obviously material to a decision on a particular project that anything
short of direct consideration of them by [the public authority] ... would not be in accordance with
the intention of the Act”*"!

Where a particular consideration does not arise explicitly or implicitly from an act, the only route for a
litigant to challenge the decision-maker’s failure to consider it is to ensure the consideration falls within
the “obviously material” category. This makes the test for determining which considerations are “obviously
material” highly important. However, until the Heathrow litigation, it was unclear whether the “obviously
material” test derived from the common law principle of irrationality (as Lord Irvine implied) to be assessed
on the facts of the case, or from an extension of the ultra vires principle, to be assessed with reference to a
legislative scheme, or possibly both.

Material considerations and climate change

In climate-related challenges, litigants have focussed upon two considerations. The first was the Paris
Agreement. In a succession of four high-profile cases, litigants argued that government decision-makers
unlawfully failed to consider the Paris Agreement or some of its terms. These cases included the challenges
to the Government’s decision to proceed with constructing the HS2 rail network and the Heathrow Airport
expansion litigation. Across these cases, the litigants’ strategic goal was to establish the Paris Agreement as a
material consideration, compelling future decision-makers to consider it and incorporating the need to act
“urgently”, pursuant to Art.4(1) of the Paris Agreement, as a mandatory consideration into a wide variety of
government decisions. All four challenges ultimately failed. However, in the Heathrow litigation, the Court
of Appeal found for the claimants in R (Plan B Earth) and Secretary of State for Transport,*> holding that the
Paris Agreement was an “obviously material” consideration in the context of Section 10(3) of the Planning
Act 2008. Although this finding was overturned by the Supreme Court, the victory gave substantial impetus
to climate-concerned litigants in other challenges. It is therefore necessary to trace the implications of the
Supreme Court’s decision through a host of subsequent cases.

Following the failure of arguments based upon the Paris Agreement, the focus of litigants has shifted to the
necessity of quantified projections of climate impacts, in terms of both calculating total GHG emissions of
proposed government schemes and quantitatively assessing the overall impact of government policies in
reaching the Net Zero target. Claims based upon the latter consideration succeeded in Friends of the Earth
v Secretary of State for Business, Energy, and Industrial Strategy*” (Grounds 1B and 2). Future litigants will
likely bring further mandatory consideration claims related to quantified projections.

Heathrow: the Airports National Policy Statement and material considerations

Heathrow Airport is one of the busiest airports in the world, processing 70% of the United Kingdom'’s
long-haul flights.*** For many years, there has been a contentious policy debate over whether to increase
Heathrow’s capacity through the construction of a third runway. The Heathrow litigation concerned the
designation of the Airports National Policy Statement (ANPS), which established the Government’s policy
in favour of a third runway. The ANPS defined the framework which would govern any future application
for a development consent for the construction of a third runway (in the form of a Development Consent
Order, or DCO).

201 CREEDNZ Inc v Governor General [1981] 1 NZLR 172 per Cooke J at 183.
202 [2020] EWCA Civ 214.

203 [2022] EWHC 568 (Admin).

204 Stated as facts in R (Plan B Earth) v Secretary of State EWCA Civ 214, [2]
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At first instance, the Divisional Court heard twenty-one grounds of challenge, brought by local authorities,
concerned individuals, and environmental advocacy groups.*® All the claims were dismissed. The Court of
Appeal allowed appeals brought by Plan B Earth and Friends of the Earth on four grounds, of which two are
addressed here.” First, the court agreed that the Government had breached the requirement in section 5(8)
of the Planning Act 2008 to include an explanation of how “Government policy on the mitigation of and
adaptation to climate change” in its reasons for the ANPS (section 5(8) ground). Second, the court found that
the Government had breached the requirement in section 10(3) of the Planning Act to “have regard to the
desirability of mitigating and adapting to climate change” in omitting consideration of the Paris Agreement,
which it held to be “obviously material” (section 10 ground). All four grounds were subsequently overturned
by the Supreme Court.

The section 5(8) ground

Section 5(8) of the Planning Act 2008 (PA 2008) provides that the Secretary of State must give reasons
for their decisions in National Policy Statements, including “an explanation of how the policy set out in
the statement takes account of Government policy relating to the mitigation of, and adaptation to, climate
change” The Court of Appeal noted “it is necessarily implicit in that obligation that the Secretary of State
must indeed first have taken that government policy into account”. This obligation was “an important aspect
of the transparency of the Secretary of State’s actions and his accountability, both to Parliament and the
wider public.”*” This ground ultimately turned on the meaning of the words “Government policy”. The

Court of Appeal held:

“the words “Government policy” are words of the ordinary English language. They do not have any
specific technical meaning. They should be applied in their ordinary sense to the facts of a given
situation. In particular, we can find no warrant in the legislation for limiting the phrase “Government

policy” to mean only the legal requirements of the Climate Change Act.”*%

At the relevant time, the Net Zero target remained “at least 80% lower than the 1990 baseline” Plan B Earth
cited two statements made by Ministers before Parliament, which affirmed the Governments commitment
to enshrine the Paris goal of net zero emissions in UK law.*” The question which the Court of Appeal
asked was: did the Government’s evident commitment to the Paris Agreement’s Article 2 target form part of
“Government policy” within the meaning s.5(8)? They answered positively: “the Government’s commitment
to the Paris Agreement was clearly part of “Government policy”.?' Accordingly, they found the Government
erred in failing to take account of the Paris Agreement.

205 R (Neil Richard Spurrier) v Secretary of State for Transport [2019] EWHC 1070 (Admin). [Hereafter, “R (Spurrier) v
Secretary of State for Transport”].

206 R (Plan B Earth and others) v Secretary of State for Transport [2020] EWCA Civ 214. [Hereafter, “R (Plan B Earth v
Secretary of State for Transport”].

207 R (Plan B Earth v Secretary of State for Transport at [212-3].

208 R (Plan B Earth) v Secretary of State for Transport, [224].

209 R (Plan B Earth) v Secretary of State for Transport at [212-3]: “First on 14 March 2016, the Rt. Hon. Andrea Leadsom MP,
then Minister of State for Energy, said in a debate in the House of Commons during the report stage of the Energy Bill:
“The Government believe we will need to take the step of enshrining the Paris goal of net zero emissions in UK law. On 24
March 2016, the Rt. Hon. Amber Rudd MP, then Secretary of State for Energy and Climate Change, said, in answer to an
oral question on what steps her department was taking to enshrine the commitment to net zero emissions made at the Paris
Climate Change Conference: “As confirmed last Monday during the Report stage of the Energy Bill, the Government will
take the step of enshrining into UK law the long-term goal of net zero emissions, which I agreed in Paris last December. The
question is not whether we do it but how we do it”

210 R (Plan B Earth) v Secretary of State for Transport, [238].
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The Supreme Court diverged in adopting a purposive interpretation of the words “Government policy”,
finding it required “a relatively narrow meaning [such as] a formal written statement of established policy’*"
Ministerial statements affirming the Governments commitment to the Paris Agreement were therefore not
‘government policy’ within the meaning of the Act. This was justified on practical considerations. A narrow

meaning was required,

“[o]therwise, civil servants would have to trawl through Hansard and press statements to see if
anything had been said by a minister which might be characterised as “policy”. Parliament cannot
have intended to create a bear trap for ministers by requiring them to take into account any
ministerial statement which could as a matter of ordinary language be described as a statement of
policy relating to the relevant field.”*

In defining the criteria for a “policy”, the Supreme Court borrowed from the public law doctrine of legitimate
expectations:

“In our view the criteria for a “policy” to which the doctrine of legitimate expectations could be
applied would be the absolute minimum required to be satisfied for a statement to constitute
“policy” for the purposes of section 5(8). Those criteria are that a statement qualifies as policy only
if it is clear, unambiguous and devoid of relevant qualification.”*?

The section 10(3) ground

Section 10 PA 2008 requires that the Secretary of State act with the aim of contributing to the achievement
of sustainable development. Section 10(3) provides that the Secretary of State must “have regard to the
desirability of - (a) mitigating, and adapting to, climate change” The Court of Appeal overturned the
Divisional Court on two short points:

i. Onareading of the facts (which transpired to be inaccurate), the Court of Appeal believed the Secretary
of State was advised that “he was not permitted as a matter of law to take into account the Paris Agreement
because he should for relevant purposes confine himself to the obligations set out in the Climate Change
Act... He therefore did not ever consider whether to take the Paris Agreement into account as a matter
of discretion.”*"*

ii. Secondly, had the Secretary of State appreciated he had a discretion to consider the Paris Agreement, it

was “so obviously material that it had to be taken into account”?"

The Supreme Court disagreed on two crucial points of fact. First, the content of the Paris Agreement was
taken into account in the ANPS. This was because the only legal obligation imposed by the Paris Agreement
was to communicate and meet their NDC. The then-NDC communicated by the EU (and therefore by the
UK) was a 40% reduction in emission against a 1990 baseline, which was less stringent than CB4 and CB5
set under section 4 of the CCA 2008, which respectively targeted a 50% and 57% reduction against a 1990

211 R (Friends of the Earth) v Heathrow Airport, [105, 106].
212 R (Friends of the Earth) v Heathrow Airport, [105].

213 R (Friends of the Earth) v Heathrow Airport, [106].

214 R (Plan B Earth) v Secretary of State for Transport, [236].
215 R (Plan B Earth) v Secretary of State for Transport, [237].
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baseline.?'® The duties under the CCA 2008 were therefore accounted for when the Secretary of State decided
to issue the ANPS.?” Paragraph 5.69 noted “The Government has a number of international and domestic
obligations to limit carbon emissions”. This paragraph encompassed the Paris Agreement.*® Second, the
Supreme Court reassessed the evidence presented before the Divisional Court and concluded that:

“On the evidence, the Secretary of State certainly did ask himself the question whether he should
take into account the Paris Agreement beyond the extent to which it was already reflected in the
obligations under the CCA 2008 and concluded in the exercise of his discretion that it would not be
appropriate to do so.?"

With regards to the law, the Supreme Court subdivided the third category identified in Fewings (‘permissible’
considerations) into cases where a consideration is:

a. simply not considered, in which case there is no unlawfulness unless the consideration is “obviously
material”, and;
b. considered but given no weight, in which case there is no unlawfulness unless the weighting is irrational 2

The consideration of the Paris Agreement fell into this category. The Secretary of State did not give the Paris
Agreement any additional weight. More significantly, the Court redefined the test for “obvious materiality”,
which requires that failure to consider it “would not be in accordance with the intention of the Act” and that
it would be irrational not to take account of it.**!

Implications of the Heathrow litigation

The Supreme Court’s judgment had the following implications for future climate-related challenges: First,
the Court’s restatement of the test for an “obviously material consideration” made the strategic litigant’s
job substantially more difficult. Although the association of “obvious materiality” with legislative intention
was implicit in previous authorities, obvious breaches of a statutory framework are prima facie unlikely.
The Supreme Court’s combination of the two requirements of legislative intent and irrationality therefore
reduces the scope for future challenges.

Second, having decided the section 10 ground on the facts, the Supreme Court declined to confirm whether
(and, more importantly, when) it would be an error of law to omit to consider the Paris Agreement at all,
as the Court of Appeal held the Secretary of State had done. “That is not a straightforward issue and we
have not heard submissions on the point,” the Court noted, “We say no more about it?> With respect to
the Supreme Court, this created a degree of legal uncertainty. A fair inference from the Supreme Court’s

216 R (Friends of the Earth) v Heathrow Airport, [71].

217 R (Friends of the Earth) v Heathrow Airport, [123].

218 The Supreme Court held that the Court of Appeal had made a further error in overturning the Divisional Court, which had
accepted a submission from the defendant Secretary of State in the R (Spurrier) proceedings that “(ii) even if not obliged to
ignore [the Paris] commitments, the Secretary of State had a discretion as to whether to do so and was not obliged to take
them into account” The Divisional Court accepted this discretion was exercised reasonably: [648]. See: R (Friends of the
Earth) v Heathrow Airport, [126-131].

219 R (Friends of the Earth) v Heathrow Airport, [129].

220 R (Friends of the Earth) v Heathrow Airport, [120-121].

221 R (Friends of the Earth) v Heathrow Airport [2020] UKSC 52, at [118-119]. Cf. R (Transport Action Network Limited) v
The Secretary of State for Transport EWHC at [76]: “The test for whether a consideration is “obviously material” is whether
a failure to give direct consideration to it would not accord with the intention of the legislation and would be irrational
(Friends of the Earth at [118-119])”

222 R (Friends of the Earth) v Heathrow Airport [2020] UKSC 52, at [134].
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judgment is that the Paris Agreement or other unincorporated treaties may be “obviously material” in some
statutory circumstances and not in others. However, this point remains undecided at an appellate level. This
aspect of the judgment raised particularly difficult issues in other climate-related judicial reviews, which
were premised upon the Court of Appeal’s judgment, but concluded before the Supreme Court’s judgment.

Third, in terms of its mode of judicial analysis, the Supreme Court’s approach was both ‘administrative-mind-
ed’?” and emphatically rooted in political constitutionalism, in the following respects:

i. The Court’s desire to avoid making civil servants “trawl through Hansard” in pursuit of ‘Government
policy’ indicated a sensitivity to administrative efficiency and practicality.

ii. In ‘borrowing’ the test for legitimate expectations from the corpus of administrative law to define the
meaning of “Government policy” within s.5(8), the Supreme Court gave “decision-makers and courts
an approach with which they are familiar”*** Such legal creativity was intended to facilitate efficient de-
cision-making.

ili. Having deemed the Paris Agreement not to be a material consideration, the Supreme Court stressed
that “future developments in climate science and policy would be considered at the [DCO] stage.”** The
Court thereby emphasised the degree to which the future determination of contentious questions of
policy would be handled by an expert executive body — namely, the Planning Inspectorate. Once again,
executive autonomy was prioritised.

iv. The Court paid close attention to the legislative intent behind the Planning Act 2008; the Parliamentary
scrutiny given to the Heathrow runway decision; and the CCC’s reports on climate change. As Navraj
Ghaleigh observes, the Court implicitly approved of “an administrative system that is seriously engaged
with its subject matter and working hand-in-glove with scientific expertise.”**

The Heathrow judgment therefore represented a “rejection of the attitude that there is no problem of climate
law that cannot be solved by the courts, and that no climate law problem is truly solved until it is solved
by a court”*”” The Heathrow judgment therefore embodies a judicial philosophy squarely at odds with the
philosophy advocated by leading climate advocacy groups.

Elliott-Smith v Secretary of State for Business, Energy and Industrial Strategy

As described above, Georgia Elliott-Smith challenged the establishment of the UK ETS scheme in June
2021. Ground 1 of the claim was a material consideration challenge, namely: the defendant Secretary of
State failed to consider the Paris Agreement and “in particular, the requirement of the Paris Agreement as
properly construed, which required an urgency in seeking the reduction of greenhouse gas emissions in

order to achieve the Paris Agreement’s temperature objectives.”**

This case differed from the facts and strategy of the Heathrow litigation. Both parties agreed that the Paris
Agreement was a material consideration and, moreover, that the Secretary of State had taken it into account

223 'This phrase is not to be conflated with ‘executive-minded’ The phrase ‘executive-minded’ is pejorative: no such
connotations are intended here. cf: Liversidge v Anderson [1942] AC 207.

224 Alistair Mills, ‘Friends of the Earth: At the Intersection of Environmental and Administrative Law?’ JEL (2021), vol. 33,
pp-416-465.

225 R (Friends of the Earth) v Heathrow Airport [2020] UKSC 52

226 Navraj Singh Ghaleigh, ‘Climate Constitutionalism of the UK Supreme Court, JEL (2021), vol. 33, pp.441-447, at p.444.

227 Galeigh, ‘Climate Constitutionalism of the UK Supreme Court, p.447, himself paraphrasing, Tomkins, “The Role of the
Courts in the Political Constitution, p.3.
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the Agreement was expressly referred to by the minister in evidence before the court.?” The litigants’ shift
in strategy was to place particular emphasis upon the “urgency criterion” in Article 4(1) of the Agreement,
which provides in the relevant part: “In order to achieve the long-term temperature goal set out in Article 2,
Parties aim to reach global peaking of greenhouse gas emissions as soon as possible...”>*

Counsel for Elliott-Smith noted that no express reference was made to Articles 2 and 4(1) of the Agreement
in the defendant’s decision letter. Nor could the defendant rely upon the provisions of the CCA 2008 (as in
the Heathrow litigation) to claim that the Paris Agreement had been taken into account: the Net Zero target
was “not a proxy for the Paris Agreement imperative for urgent action to be taken in the short and medium
term.”*' Because the emissions cap was 5% below the UK’s notional share of the EU ETS cap, thus delaying
any material reduction in emissions, the claimant inferred that Secretary of State had unlawfully not taken
into account the “urgency criterion”.

This new strategy was an attempt to side-step the difficulties created by the Supreme Court’s judgment in R
(Friends of the Earth) v Heathrow. However ingenious, it did not succeed for two reasons. First, as counsel
for the defendant noted, the claimant could not ask the court “to determine as a matter of law the meaning
of the Paris Agreement as an unincorporated international treaty, in particular where to do so would be to
give it legal effect when in truth it has none”** The most a court could do is ask whether the defendant’s
view of the Paris Agreement and its “urgency criterion” was “tenable” - a very low threshold. Second, on the
facts, the relevant minister (at that time, Alok Sharma) had indicated his awareness of the “urgency” of the
problem in multiple speeches.** As COP26 President, he urged signatory states to the Paris Agreement to
be more ambitious in cutting GHG emissions, “with all nations committing to reaching net zero emissions
as soon as possible”. Furthermore, on 27 April 2020, Sharma observed that in order to “meet the goals of the
Paris Agreement, we need to decarbonise the global economy about three to five times faster over the next
decade than we did over the last two decades”*** However, the judgment in Elliott-Smith v SoS BEIS did
not expressly preclude the litigants” approach to breaking up the Paris Agreement’s separate provisions and
arguing a subsidiary element was a material consideration. The same approach was therefore replicated in a
subsequent case.

R (Transport Action Network Limited) v Secretary of State for Transport**>

In July 2021, Transport Action Network (TAN), a non-profit campaign group which promotes “more
sustainable transport’, challenged the Secretary of State for Transport’s (SST) decision to set the “Road
Investment Strategy 2: 2020-2025” (RIS 2) under section 3(1) of the Infrastructure Act 2015 (IA 2015).%°
RIS 2 is a policy document which establishes a government’s spending priorities on the operation and
development of the English strategic road network. The strategic road network constitutes approximately
4,500 miles of motorways and dual carriageways. These roads are used intensively. Their usage results in 39%
of road-generated GHG UK emissions, although the relevant roads only constitute 2% of the overall road
network.>’

229 Elliott-Smith v SoS BEIS, [50].

230 Art. 4(1) Paris Agreement, emphasis added.

231 Elliott-Smith v SoS BEIS, [49].

232 Elliott-Smith v SoS BEIS, [51]

233 Elliott-Smith v SoS BEIS, [58]

234 Quoted, Elliott-Smith v SoS BEIS, [52].

235 [2021] EWHC 2095 (Admin)

236 R (Transport Action Network Limited) v Secretary of State for Transport [2021] EWHC 2095 (Admin). [Hereafter, “R
(TAN) v SST”]

237 R (TAN) v SST, [4].
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Section 3(5) of the IA 2015 requires that the Secretary of State, when setting a road investment strategy, must
“have regard, in particular, to the effect of the strategy on - (a) the environment...”. TAN alleged that the
Secretary of State breached that requirement by failing to have regard to:

1. (once again) Article 4(1) of the Paris Agreement, and;
2. the fourth and fifth Carbon Budgets set under the CCA 2008 (CB4/5).

TAN argued that CB4/5 could only have been taken into account if the defendant department had undertaken
a quantitative, predictive assessment of the GHG emissions.**

Addressing the Paris Agreement, Holgate ] hewed closely to the rationale of R (Friends of the Earth) v
Heathrow Airport, noting that “the Supreme Court decided that the Paris Agreement was not an obviously
material consideration and so the SST had had a discretion as to whether or not to take it into account”**’
Holgate ] considered it was “clearly implicit in the reasoning of [the Supreme Court] that the “urgency”
objective in Article 4.1 is not to be treated as an obviously material consideration,” separately from the main
body of the Treaty.**

The analysis of whether the Secretary of State was obligated to “take into account a quantified assessment
of the emissions from the programme in RIS 2” was more complex and significant. A decision-maker can
only take into account considerations within his personal knowledge, or those indicated in briefing material.
It is “lawful for a ministerial decision to be reached on the basis of evaluation and analysis by experienced
officials in his department followed by a briefing which provides a precis of material”**' In preparing such
material, a civil servant’s role is required to provide an “analysis” or “precis” of considerations which the
decision-maker is legally obliged to consider (‘mandatory’ considerations) or those which he may consider
(‘permissible’ considerations).*** If a briefing leaves out a mandatory consideration, because it is either
required by legislation or “obviously material’, the resulting decision is unlawful. The impugned briefing
stated that RIS was “consistent with a major carbon saving required to deliver net zero”, but did not provide
the numerical analysis undertaken by the relevant Department.* TAN argued that there was an obligation
“to take into account a quantified assessment of the emissions from the programme in RIS2” and to consider
their impact on delivering the Net Zero target and the relevant carbon budgets.>**

238 R (TAN) v SST, [118].

239 R (TAN) v SST, [112].

240 R (TAN) v SST, [115].

241 R (TAN) v SST, [73], affirming R (National Association of Health Stores) v Department of Health [2005] EWCA Civ 154 at

[26-38]

242 R (FOTE) v SoS BEIS, [199-200].

243 R (TAN) v SST, [133].

244 R (TAN) v SST, [118].

51



Following R (Friends of the Earth) v Heathrow Airport, the judge’s analysis relied heavily upon the statutory
background and nature of the policy under review:

i. the RIS was “a high-level strategy document in a macro-political field” and was not used for planning
controls (unlike the ANPS);**

ii. “Parliament has not indicated a requirement for the SST to take into account the effect of the strategy
specifically on climate change”;**¢

iii. it was insufficient that “[s]Jome people might think that it would have been better if the SST had been
supplied with at least some of that analysis and that that would not have involved overburdening the

Minister”?*

Despite being “laconic”, Holgate ] therefore concluded the briefing was legally adequate without the inclusion
of the numerical analysis.

R (Friends of the Earth) v Secretary of State for Business, Energy, and Industrial Strategy**

In contrast, a material consideration challenge did succeed as part of the judicial review of the lawfulness
of the Net Zero Strategy, in relation to quantified impact assessments and a legally inadequate briefing. The
claimants successfully argued that:

1. omissions from the briefing (described at section IV(vi) above) rendered it insufficient for the Minister
to be lawfully satisfied under s.13(1) CCA 2008 that the proposed policies would enable CB6 to be met
(ground I(ii)), and;

2. on account of the same omissions, the NZS itself did not comply with the requirements of s.14 CCA
2008 (ground II).

The alleged omissions were:

i. theabsence of “an assessment of time-scales over which the proposals and policies were expected to take
effect;

ii. the absence, within the quantified analysis, of the contribution each policy made towards meeting CB®6,
and;

iii. the omission, within the qualitative analysis, to identify which policies would meet the 5% shortfall in
achieving CB6.**

As in R (TAN), Holgate ] paid close attention to the relevant statutory background. His analysis indicated
a welcome shift from a narrow ‘compliance’ inquiry to a more purposive ‘effectiveness’ enquiry.* In a key
paragraph, Holgate ] set out the necessary steps which connect meeting the net zero target with proper
accountability for government decisions:

245 R (TAN) v SST, [57]-[58].

246 R (TAN) v SST, [121].

247 R (TAN) v SST, [136].

248 [2022] EWHC 1841 (Admin) [As above, “R (FOTE) v SoS BEIS”]

249 R (FOTE) v SoS BEIS, [197].

250 These terms are adopted from Catherine Higham, Alina Averchenkova, Joana Setzer, and Arnaud Koehl, ‘Accountability
mechanisms in climate change framework laws, Grantham Research Institute on Climate Change and the Environment, p.

13, available at: [https://www.Ise.ac.uk/granthaminstitute/wp-content/uploads/2021/11/Accountability-mechanisms-in-cli-
mate-change-framework-laws.pdf], last accessed 31 August 2022.

52


https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2021/11/Accountability-mechanisms-in-climate-change-framework-laws.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2021/11/Accountability-mechanisms-in-climate-change-framework-laws.pdf

Achieving the net zero target “depends critically” upon achieving the carbon budgets.”!

The responsibility for meeting those targets lies “solely on the Secretary of State”>*

Policies prepared under s.13(1) were, in turn, “critical to achieving those targets”*?

The Secretary of State is reliant upon the predictive quantitative assessment and any qualitative assessment
to determine whether the policies will enable the carbon budgets to be met.>*

e. Therefore, the “merits of individual measures, their contributions and their deliverability, together with
the deliverability of the reductions in GHG emissions required by s.1(1) and s.4(1), are all essential
considerations for the Secretary of State”>>

/o o

The risk of non-delivery of individual targets was obviously material, because the Secretary of State was under
a duty to assess the likelihood of achieving the target. Without knowing the relative contributions which
each policy made to achieving the target, the Secretary of State could not rationally make the assessment.**
Holgate ] acknowledged that this analysis applied irrespective of the facts specifically pertinent to the NZS.>*
The claim therefore succeeded simply because the quantified contributions of individual measures were
omitted and, in relation to the ‘qualitiative’ analysis, the unquantified policies which were relied upon to
satisfy the 5% shortfall were not specified.>*®

Significantly, Holgate ] expanded the scope of his criticism on account of the narrow margin by which the
Department estimated the United Kingdom would achieve CB6. “This concern is all the more serious,” he
explained, “because the Minister was told that the assessment by BEIS was based upon the assumption that
the quantified policies would be “delivered in full”’** Furthermore, the NZS required accepting that CB6
would be (only just) met through unquantified measures and with wide margins of uncertainty. In plainer
terms, if the executive expects to reach the targets by a narrow margin, judicial scrutiny of the executive’s
assessment will be enhanced.

Holgate J's approach is significant for two reasons. First, he explicitly connected his examination of the
briefing to the underlying accountability relationships established in the CCA 2008. When explaining why
the omissions meant that the defendant Secretary of State had breached his obligations under s.14, Holgate
J noted the: “information is necessary for the purposes of s.14, namely to facilitate Parliamentary scrutiny
and accountability and to satisfy the public interest in transparency.** Secondly, Holgate J's approach to
the statutory framework counters a common objection to the Supreme Court’s revised test for ‘material
considerations’ is too demanding. Instead, a close focus upon the statutory framework permitted a purposive
interpretation, which emphasised that the Act must be effective in reaching its goals and correspondingly
imposed a demanding set of obligations upon the Secretary of State. This judgment was a model of legal
climate accountability.
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VIII. Human rights challenges

The long shadow of Urgenda

The fourth and final ‘angle of attack’ is to allege that the Government or administrative agency has breached
Articles 2 and 8 of the European Convention of Human Rights (ECHR), as incorporated in the Human
Rights Act 2008. This field of challenges is dominated by the legacy of Urgenda III, a landmark Dutch
case which was the first claim to successfully challenge a state’s emissions reduction target on ‘sufficiency’
grounds.” On 20 December 2019, the Dutch Supreme Court, the Netherlands’ highest court, upheld
a challenge brought by the Urgenda Foundation, a climate advocacy group.”®* Urgenda alleged that the
Dutch state’s existing pledge to reduce emissions by 17% was insufficient to meet the state’s proportionate
contribution towards meeting the Paris Agreement’s temperature goals. Urgenda therefore sought a court
order mandating the State to “reduce the emission of greenhouse gases so that, by the end of 2020, those
emissions will have been reduced by 40%, or... at least 25%, compared to 1990.*° Urgenda had succeeded
at both first instance and on appeal on tort law grounds. As the Sabin Center for Climate Change Law
observes, the Urgenda litigation constituted “the first decision by any court in the world ordering states to
limit greenhouse gas emissions for reasons other than statutory mandates.”*** The international significance
of Urgenda III lay in the Supreme Court’s decision that insufficient emissions targets constituted a breach of
the state’s positive duties under Article 2 (“right to life”) and Article 8 (right to respect for one’s “private and
family life”) rights. As counsel for Urgenda explained to reporters, “these human rights, they’re not unique
to the Netherlands... We think and expect that other lawyers and courts will be looking at this judgment for
inspiration about how to deal with this issue.”>*> Michelle Bachelet, the then-UN High Commissioner for
Human Rights, welcomed copy-cat suits: “This landmark ruling provides a clear path forward for concerned
individuals in Europe - and around the world - to undertake climate litigation in order to protect human
rights”? Urgenda III has certainly inspired similar arguments in English courts — but without the same
success.

The legal framework for Article 2
Article 2(1) provides that:
“(1) Everyone’ right to life shall be protected by law. No one shall be deprived of his life intentionally

save in the execution of a sentence of a court following his conviction of a crime for which this
penalty is provided by law.”

261 The State of the Netherlands v Stichting Urgenda (Case No.19/00135) [20 December 2019] (Hereafter “Urgenda III”).

262 ‘Urgenda is a portmanteau of “urgent agenda”

263 Urgenda III, [2.2.1].

264 Sabin Center for Climate Change Law, Climate Case Chart, ‘Urgenda Foundation v State of the Netherlands), available at:
[http://climatecasechart.com/climate-change-litigation/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/],
last accessed 24 March 2022.

265 Dennis van Berkel, quoted in John Schwartz, ‘In ‘Strongest’ Climate Ruling Yet, Dutch Court Orders Leaders to Take
Action, New York Times, 20 December 2019.

266 United Nations, ‘Bachelet welcomes top court’s landmark decision to protect human rights from climate change’, Press
Release, Geneva (20 December 2019), available at: [https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News-
ID=25450&LangID=E%20], last accessed 24 May 2022.
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The meaning of this obligation has developed gradually over time, to encompass both a negative duty
(to refrain from taking lives) and a positive duty to take appropriate measures where there is a “real and
immediate risk to life” and the state has knowledge of the danger. This is a forward-looking duty’ The scope
of the positive duty is particularly contentious because it involves the courts imposing (sometimes onerous)
duties upon the state. In English and Strasbourg jurisprudence, the positive duty has been bifurcated into:

a. ‘the framework duty’ (to put in place a legislative and administrative framework to provide an effective
deterrent against risks to life); and

b. ‘the operational duty’ (where the authority knows of a real and immediate risk to life, they must take
such reasonable measures to avoid the risk, within the scope of their powers).?”

In the context of environmental harms, climate-concerned litigants have repeatedly drawn support from two
significant European Court of Human Rights judgments concerning the scope of the Article 2 ‘operational
duty’ The first is Oneryildiz v Turkey, in which the applicant successfully argued that the Turkish authorities
failed to do enough to prevent the deaths of 39 citizens after a methane explosion at an unsafe municipal
rubbish dump. The key criteria for establishing a breach were: (i) the State knew, or ought to have known, of
a real and immediate risk to life, and; (ii) a solution was available which would not have diverted the State’s

resources “to an excessive degree”

The second case is Budayeva v Russia,”® which concerned a series of mudslides which afflicted the town of
Tyrnyauz in 2000. The relevant authorities were warned of the risks; the scope and timing of the required
preventative measures were known; and the Russian Government offered no explanation of why such
measures were not taken.”’ Finding a breach, the Grand Chamber also made clear its jurisdictional limits:

“As to the choice of particular practical measures, the Court has consistently held that where the
state is required to take positive measures, the choice of means is in principle a matter that falls

within the Contracting State’s margin of appreciation.”*”!

The court further warned that “an impossible or disproportionate burden must not be imposed on the
authorities without consideration being given, in particular, to the operational choices which they must
make in terms of priorities and resources”*’

Application in Urgenda
The Dutch Supreme Court made four crucial conclusions:

i. First, climate change “constitutes a ‘real and immediate risk”, equivalent to those in Oneryildiz and

Budayeva. Therefore, “no other conclusion can be drawn but that the State is required pursuant to

Articles 2 and 8 ECHR to take measures to counter the genuine threat of dangerous climate change™”

267 Rabone v Pennine Care NHS Trust [2012] AC 72, per Lord Dyson at [12]; Case no. 41720/13 Tanase v Romania [2019]
ECR 238.

268 Case no. 48939/99 Oneryildiz v. Turkey [2005] 41 EHRR 20 at [101] and [107].

269 Case no. 15339/02 Budayeva v Russia [2014] 59 EHRR 2.

270 Case no. 15339/02 Budayeva v Russia [2014] 59 EHRR 2, [149].

271 Case no. 15339/02 Budayeva v Russia [2014] 59 EHRR 2, [134].

272 Case no. 15339/02 Budayeva v Russia [2014] 59 EHRR 2 at [135].

273 Urgenda III, [5.6.2.].
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ii. Second, the relevant risk “need not exist in the short term”?* Indeed, the state is obliged to “take
preventive measures to counter the danger, even if the materialisation of that danger is uncertain”?* As
such, “the mere existence of a sufficiently genuine possibility that this risk will materialise means that
suitable measures must be taken.”?®

iii. Third, the Court took a nuanced approach to the Dutch State’s margin of appreciation. The Court
asserted that it was competent to assess whether the Dutch State was compliant with its positive ECHR
duties and that the onus lay with the State to demonstrate that its policies were consistent with the Paris
Agreement.”” The Court would intervene (in an opaquely expressed test) if the state “failed to provide
sufficient substantiation that its policy is not inadequate”*® However, the Court also recognised “that it
is not its task to determine what exactly should have been done™ “the answer to this question belongs,
in principle, to the political domain?”*

iv. Fourth, and most crucially, the Court identified (albeit vaguely) the standard against which the State’s
planned emissions cuts could be assessed:

< . . . .

there may also be such clear views, agreements and/or consensus in an international context
about the distribution of measures among countries that the courts can establish what... can
in any case be regarded as the State’s minimum fair share.”*

In short, courts may identify an international “consensus”, based upon “widely supported views of states and
international organisations” and the “insights of climate science” and apply it as a legal standard.

The analysis undertaken by the Dutch Supreme Court was undeniably creative. The threats in Oneryildiz and
Budayeva involved localised incidents, where the claimants could prove a causative link between a regulatory
failure and harm (including loss of life). The remedial action required by the state was unambiguous. Climate
change and greenhouse gas emissions reductions are not equivalent. The effects are not localised. The nature
of causation is unclear. The contribution of a state’s regulatory failure to later climate impacts, such as rising
sea levels, is neither direct nor easily calculable. The range of possible solutions for climate mitigation is
enormous. Unlike Budayeva or Oneryildiz, Urgenda I1I did not and could not specify the course of action
which the Dutch State failed to take. Above all, the judicial assertion of a ‘consensus’ standard is, at heart, the
legal enforcement of an abstract composite of political and scientific judgments. Moreover, it is a consensus
which the courts must identify for themselves. The line between ‘identifying’ a consensus and deciding its
nature is thin and, from the perspective of a ‘classical’ judicial philosophy, dangerously thin.

Responses to Urgenda

The Urgenda Foundation and international commentators hoped that this landmark case would generate
a wave of rights-based challenges. “The successes of Urgenda have been watched around the world,” Brian
Preston has remarked, “with litigants inspired to bring similar actions in other jurisdictions”**' In Belgium,
Klimaatzaak (another NGO) sought a declaration that the Belgian Government and three regional admin-

274 Urgenda III, [5.2.3].

275 Urgenda III, [5.3.2].

276 Urgenda III, [5.6.2].

277 Urgenda III, [6.5].

278 Urgenda III, [5.3.3].

279 Urgenda III, [5.3.3].

280 Urgenda III, [6.3].

281 Brian Preston CJ, “The Impact of the Paris Agreement on Climate Change Litigation and Law”, address given at Dundee
Climate Conference, ‘Elements of a ‘European, ‘International, ‘Global’ Climate Consensus after Paris?’, 27-28 September
2019, University of Dundee, United Kingdom, p.55, available at: [https://www.lec.nsw.gov.au/content/dam/dcj/ctsd/lec/

documents/speeches-and-papers/Preston C] - The Impact of the Paris Agreement on Climate Change Litigation
and Law.pdf], last accessed 24 May 2022.
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istrations (Flanders, Wallonia and Brussels) have failed to reduce GHG emissions to the extent required by
law.?®* Their website specifically cited Urgenda III: “we’ve seen in the Netherlands that this can be enforced
via legal action: the Dutch climate organisation Urgenda won a similar case that has led to an ambitious
climate law”*** However, the ‘Urgenda effect’ has foundered in the English courts on three obstinate hurdles:
claimants cannot identify specific victims; claimants cannot identify specific instances of interference with
rights; and, even if rights are engaged, any government has a broad margin of appreciation.

The first domestic attempt to rely upon human rights arguments in relation to climate change was Plan B
Earth’s Net Zero Challenge.?®* Plan B argued that the Secretary of State’s failure to take proper preventative
measures to address the general effects of climate change (made manifest in the refusal to amend the section
1 target) constituted a breach of the rights conferred by Articles 2 and 8 of the ECHR. Urgenda III was
specifically cited in Plan B’s skeleton argument.”® As Mr Justice Supperstone observed, Plan B’s case raised
a “novel issue” under the Human Rights Act 1998 (HRA 1998).2* However, this argument immediately ran
into two difficulties. First, to bring proceedings under the HRA 1998, the prospective claimant must (or
would prospectively) be “a victim” of the unlawful act.”® Plan B admitted that they could not identify any
interference with any identifiable victim’s rights, but insisted that the “existential threat” of climate change
was significant for “each member of the British public’?*® Mr Justice Supperstone’s scepticism on this point
contrasts sharply with the Dutch Supreme Court’s much bolder assertion that “[t]he protection afforded by
Articles 2 and 8 ECHR is not limited to specific persons, but to society or the population as a whole* The
second difficulty was that there was no specific “interference” identified, instead it was “only to the effects of
climate change generally”*" This again differed from the Dutch Supreme Court’s willingness to find a breach
in relation to future, non-materialised risks.

Lastly, Mr. Justice Supperstone’s found that “this is an area where the executive has a wide discretion to
assess the advantages and disadvantages of any particular course of action, not only domestically but as part
of an evolving international discussion.”' The Secretary of State’s margin of appreciation to revise the 2050
target was very broad and, as such, “the human rights challenge is not sustainable.”*> The submission was
therefore deemed “unarguable”.*?

In the Divisional Court stage of the Heathrow challenges, the leading claimant (Mr Spurrier) advanced
another human rights argument: that the adverse impacts of the Heathrow scheme (particularly in terms
of noise and air quality) would interfere with the “right to private life” under Article 8 of the ECHR”** The

282 VZW Klimaatzaak v Kingdom of Belgium (Court of First Instance, Brussels, Belgium, Summons filed 27 April 2015). A
copy of the summons in French is available online: <https://affaire-climat.be/documents/affaire climat Citation fr.pdf>
accessed 7 October 2020. A summary is available in English: Klimaatzaak, “Together We Demand an Ambitious Climate
Policy’ (2020) <https://www.klimaatzaak.eu/en> accessed 7 October 2020.

283 Klimaatzaak, ‘The Lawsuit in which Everyone Wins, 16 November 2021, available at: [https://www.klimaatzaak.eu/en], last
accessed 24 May 2022.

284 Plan B Earth v SoS BEIS

285 Plan B Earth, ‘Statement of Facts and Grounds, [229], available at: [http://climatecasechart.com/climate-change-litigation/

wp-content/uploads/sites/16/non-us-case-documents/2017/20171207 Claim-No.-CO162018 points-of-claim-2.pdf], last
accessed 24 May 2022.
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Divisional Court also found this ground “not arguable”, essentially on ‘margin of appreciation’ grounds.*
Even assuming that the ECHR was engaged and that there were identifiable “victims”, the Court emphasised
that Article 8 rights are not absolute, permitting interference with the right “necessary in a democratic
society in the interests of... the economic well-being of the country”.?** Not only does the state have “a wide
margin of discretion in the assessment of where the balance between rights and interests (including the
public interest) lies,” the ANPS had assessed the competing local, regional, and national interests against the
rights of adversely affected residents. Furthermore, the DCO stage would give further consideration to these
issues.”” The Divisional Court indicated that courts would be unwilling to interfere with statutory processes
for resolving competing interests.

In the third attempt, Plan B sought to convince the High Court that the Government was in breach of
its Article 2 ‘framework duty’ to “provide effective deterrence against threats to the right to life” arising
from climate change.”® Tim Crosland submitted that “the existing framework is not effective and that the
government is systematically failing to heed the expert advice of the CCC”** Plan B further alleged that
the failure to reduce emissions sufficient to meet the Paris temperature limit and the “lack of measures to
adapt and prepare for the current and projected impacts of climate change” constituted a “direct threat
to life”’* This was a challenging submission, because three years earlier Plan B Earth had argued that the
Government should not heed the CCC's advice in relation to altering the carbon target. The claim was
rejected on the ground that the CCA 2008 provides “an administrative framework to combat the threats
posed by climate change”, which the court deemed to be operating successfully: “[i]t is not arguable that a
legal and administrative framework has not been put in place in response to the threats posed by climate
change”*"

As Mr Justice Bourne identified, this “framework consists of high level economic and social measures
involving complex and difficult judgments* In these fields the court (once again) insisted that the State
enjoys a wide margin of appreciation. “That approach respects the constitutional separation between the
Courts, Parliament and the executive,” Mr Justice Bourne explained: “it also reflects the fact that the Court is
not well equipped to form its own views on the matters in question.”*”* Mr. Justice Bourne went further than
any previous judge, holding that “these claims invite the Court to venture beyond its sphere of competence.”
“In my judgment the framework established by the 2008 Act should be allowed to operate”, he concluded,
“[i]t contains provision for debate, and that debate occurs in a political context with democratic, rather than
litigious, consequences.”**

In the fourth and most recent attempt, the Good Law Project (GLP) challenged the Government’s Net Zero
Strategy on more sophisticated human rights grounds in Friends of the Earth Limited, Client Earth, Good
Law Project v Secretary of State for Business, Enterprise and Industrial Strategy.”” As discussed above, all
three claimants sought to interpret ss. 13 and 14 of the CCA 2008 such that the Secretary of State’s “proposals
and policies” to achieve the carbon budgets were only lawful if the predicted emissions reduction of the
Government’s proposed policies totalled 100%. GLP, represented by Jason Coppel KC, additionally argued

295 R (Spurrier and others) v Secretary of State for Transport, [664].

296 R (Spurrier and others) v Secretary of State for Transport, [663].

297 R (Spurrier and others) v Secretary of State for Transport, [664].

298 Plan B Earth and others v The Prime Minister and others, [40], citing Tanase v Romania.

299 Plan B Earth and others v The Prime Minister and others, [41].

300 Plan B Earth and others v The Prime Minister and others, [43].

301 Plan B Earth and others v The Prime Minister and others, [58].

302 Plan B Earth and others v The Prime Minister and others, [49]-[50].

303 Plan B Earth and others v The Prime Minister and others, [51].

304 Plan B Earth v The Prime Minister, [54].

305 Friends of the Earth Limited, Client Earth, Good Law Project v Secretary of State for Business, Enterprise and Industrial
Strategy [2022] EWHC 1841 (Admin). [As above, “FOTE v SoS BEIS”].
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that the court should adopt the claimants’ favoured interpretation of ss.13 and 14 “because to construe
them in the way for which the defendant contends would contravene or risk contravention of Convention
rights”* This argument rested upon section 3(1) HRA 1998, which provides: “So far as it is possible to
do so, primary legislation and subordinate legislation must be read and given effect to in a way which is
compatible with the Convention rights.”*”

GLP’s argument shared the common assumption of Urgenda III and other rights-based challenges that the
UK has continuing obligations under Articles 2 and 8 to take effective action against climate change because
it represents a real and “imminent threat” to “life, quality of life, and to property”, even though these threats
may only materialise over time.**®® GLP also avoided the potential pitfall of lacking an identifiable victim by
submitting that it could invoke s.3(1) HRA 1998 without itself being a victim but, in the alternative, joined a
campaigner (Ms. Joanna Wheatley) to the proceedings as a “victim” within the meaning of s.7 HRA 1998.>”
However, GLP parted company with previous challenges by viewing the HRA 1998 as an interpretative tool,
rather than the origin of a ‘sufficiency’ test. They submitted that the requirements of ss. 13 and 14 CCA 2008
were “more likely to be effective in ensuring that the carbon budgets are met if they are interpreted in the
more stringent way.?'* Therefore, by virtue of s.3(1), “Parliament should be assumed to have intended that
those provisions be interpreted so as to be more, rather than less, conducive to the protection of Convention
rights”

Holgate ] deemed this argument “carefully constructed”, but rejected it for three reasons:

a. it was not supported by authority;
b. the proposed “more conducive” test was not a viable method for interpreting legislation, and;
c. GLPs reliance upon Urgenda III was misfounded.

The first two reasons were simple. Courts only consider the effect of s.3(1) if the ordinary interpretation of
a provision is incompatible with a Convention right and, where s.3(1) is applicable, courts must limit their
(re-)interpretative exercise to making the provision compatible.’! The proposed “more conducive” approach
was rejected because it implied there were degrees of compatibility. This was too vague: “how would it be
possible for a court to identify the point at which the alteration of the ordinary meaning of the language used
by Parliament should cease?”*'* The “more conducive” approach crossed the line “between interpreting and
amending legislation”, which demarcates the limits of the courts’ powers.*?

Holgate J's commentary on Urgenda III has wider significance. Holgate ] declined to endorse or refute
GLP’s core submission, drawn from Urgenda III, that climate change engages Article 2 and 8 rights as an
imminent threat to life. This point remains undecided. Instead, he circumscribed the general relevance of
Urgenda III in UK litigation, noting that it did not address the scope of Minister’s duty to formulate policy
but was instead “concerned with a very specific challenge” (namely, the Dutch State’s decision to reduce its
GHG reduction target from 30% to 20%). Moreover, the monist characteristics of the Dutch legal system

306 FOTE v SoS BEIS, [16].

307 This argument is similar to one advocated by Professor Ceri Warnock in a recent academic paper, “The Principle of Legality
- Normalising Climate Change Considerations in Litigation?, delivered at UCL Laws Climate Change and Rule of Law
Conference (1 April), available at: [https://www.eventbrite.co.uk/e/climate-change-and-the-rule-of-law-conference-tick-
ets-210947107477], last accessed 27 July 2022.

308 FOTE v SoS BEIS, [261(i)].

309 FOTE v SoS BEIS, [19]. See: CO/199/2022 for earlier decision.

310 FOTE v SoS BEIS, [261(iv)].

311 FOTE v SoS BEIS, [265], citing Poplar Housing and Regeneration Community Association Limited v Donoghue [2002] QB
48 at [75].

312 FOTE v SoS BEIS, [266].

313 FOTE v SoS BEIS, [266], citing Ghaidan v Godin-Mendoza [2004] 2 AC 557 at [121].
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challenged its application in a dualist system.’'* Most importantly, Holgate ] reiterated the conservative
approach of UK courts to developing Convention rights. Senior judges have instructed domestic courts
to follow “clear and constant” Strasbourg jurisprudence and “keep pace with Strasbourg jurisprudence as
it evolves over time”*"* This does not prevent “incremental development” but courts may not go further.’'s
Accepting the reasoning in Urgenda III would have gone beyond permissible “incremental development”.
It appears UK litigants seeking to rely upon Urgenda III must therefore await its endorsement by the
Strasbourg court before expecting domestic courts to follow suit. This is less fatal than it might appear: three
high-profile climate-related cases are pending before the Grand Chamber of the European Court of Human
Rights.*”” For now, it seems Urgenda-based litigation strategies are unlikely to progress further.

In the absence of decisive action in Strasbourg, judicial reactions to rights-based challenges in the United
Kingdom affirm wider trends. The state’s response to climate change is dominated by executive autonomy,
within a statutory framework. Changing the response requires winning an election and amending the
statutory framework, rather than reliance upon legal arguments. Climate accountability is ultimately political
and judges will not adopt progressive legal positions in order to further litigants’ desires for additional
(legal) scrutiny. Nor will they trespass upon Parliament’s legislative competence.

IX. Future directions for climate-related administrative law challenges

This chapter concludes with a suggestion as to how administrative law challenges on climate-related
grounds might evolve. When assessing the decision-maker’s “discretionary area of judgment” or “margin
of appreciation” in the context of a substantive review of a climate-related decision, courts should take into
consideration the existential nature of climate risks and the absence of alternative sources of scrutiny with
coercive powers. These factors should tend towards a diminished discretionary area of judgment for de-
cision-makers. Both a positive and negative case is presented for this change. More broadly, the judiciary
should be wary of prematurely precluding further development of their scrutiny functions, given the
long-term challenge posed by climate change and the absence of foresight as to how far the state will extend
its powers to address the problem. These suggestions are explained in turn, with particular reference to three
recent cases.’'®

Two starting points: reasonableness, variable intensity of review, and ‘deference’

The first starting point is that substantive review on the ground of irrationality or unreasonableness is
particularly significant for climate-concerned litigants. Climate-related decisions frequently involve matters
of judgment, statutory regimes with discretionary powers, high-level policy decisions, and matters which
engage technical expertise or complex scientific predictions. As demonstrated above, decisions in these areas
are exclusively reviewable upon the ground of irrationality, under the familiar Wednesbury test. By contrast,

314 FOTE v SoS BEIS, [270].

315 R (Ullah) v Special Adjudicator [2004] 2 AC 323 per Lord Bingham at [20].

316 R (AB) v Secretary of State for Justice [2022] AC 487 per Lord Reed PSC at [54]-[59].

317 Duarte Agostinho and Others v Portugal and 32 Other States, Application No. 39371/20; for a summary of the claimant’s
position see: Alison Macdonald KC, Amy Sander, Luke Tattersall, ‘Climate Change before the European Court of Human
Rights), Essex Court Chambers, available at: [https://essexcourt.com/publication/climate-change-in-law-week-5/], last
accessed 27 July 2022; Caréme v France, Application no. 7189/21 (a continuation of the Grande Synthe litigation before
French domestic courts; for a legal summary see: European Court of Human Rights, ‘Grand Chamber to examine complaint
that France’s action to prevent climate change has been insufficient, Press Release, ECHR 184 (7 June 2022).

318 These are: FOTE v SoS BEIS [2022] EWHC 1841 (Admin); R (Finch) v Surrey County Council [2022] EWCA Civ 187; and
R (Friends of the Earth) v Secretary of State for International Trade and Chancellor of the Exchequer [2022] EWHC 568
(Admin).
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procedural challenges, particularly those related to the EIA directive, are often less effective because they
are vulnerable to the objection that the decision would not have been “substantially different if the conduct
complained of had not occurred”?" Even where a breach of the EIA regulations, or another procedural right,
is established, a court retains its discretion “to refuse relief if the applicant has been able in practice to enjoy
[his] rights..., and there has been no substantial prejudice* In fact, a claimant may succeed in proving
a decision-maker made a procedural error but nonetheless pay the defendant decision-maker’s costs.**
Likewise, challenges premised on ‘legality’, frustration of statutory purpose, or breach of statutory duty are
equally difficult in this area. Attempts to ‘read’ sufficiency standards’ into existing legislation or impose more
onerous obligations upon a government have failed, on the twin grounds of respect for the legislature’s intent
and a judicial unwillingness to curtail executive autonomy in responding to climate change. The difficulties
associated with other legal strategies make reasonableness review correspondingly more significant.

The second premise is that the modern approach to reasonableness conceives of the courts scrutiny as
a spectrum, providing a flexible and context-specific approach to substantive review. This is well-estab-
lished by authority. In R v Department of Education ex p. Begbie,*** Laws L] described “reasonableness”
as a “spectrum, not a single point™: “the Wednesbury principle itself constitutes a sliding scale of review,
more or less intrusive according to the nature and gravity of what is at stake” The intensity of review is
selected on the basis of a comparative, multi-factorial analysis. In practice, judges may modify the intensity
of review in two, logically sequential ways. The first is to select, within the spectrum of ‘reasonableness,
one of several different ‘standards of review’ By ‘standard of review, courts in fact mean the standard of
justification which a decision-maker must provide in order to convince the court that the decision was
rational and therefore lawful. Mark Elliott calls this the “operative standard of justification”*** The following
passage of Carnwath LJ (as he then was) in IBA Healthcare Ltd v Office of Fair Trading has been approved
several times and connects the different ‘contexts’ (i.e. where policy and political judgment are involved,
versus where fundamental rights are at stake) with the different justificatory standards:

“at one end of the spectrum, a low intensity’ of review is applied to cases involving issues ‘depending
essentially on political judgment’ (de Smith, para 13-056-7). Examples are R v Secretary of State, Ex p
Nottinghamshire County Council [1986] AC 240, and R v Secretary of State ex parte Hammersmith
and Fulham London Borough Council [1991] 1 AC 521, where the decisions related to a matter of
national economic policy, and the court would not intervene outside of ‘the extremes of bad faith,
improper motive or manifest absurdity’ (per Lord Bridge of Harwich at pages 596-597). At the other
end of the spectrum are decisions infringing fundamental rights where unreasonableness is not
equated with ‘absurdity’ or ‘perversity, and a ‘lower’ threshold of unreasonableness is used: ‘Review
is stricter and the courts ask the question posed by the majority in Brind [R v Secretary of State for
the Home Department ex parte Brind [1991] 1 AC 696] namely, ‘whether a reasonable Secretary of
State, on the material before him, could conclude that the interference with freedom of expression
was justifiable?” ***

319 Section 31(2A) Senior Courts Act 1981, as amended by Criminal Justice and Courts Act 2015 section 84(1).

320 R (Champion) v North Norfolk District Council [2015] UKSC 52, per Lord Carnwath at [54].

321 This was the result for Mr Champion (albeit costs were capped), the claimant in R (Champion) v North Norfolk District
Council. See further: Ned Westaway, ‘R (Champion) v North Norfolk District Council, JEL (2016) vol. 28, pp.523-531.

322 [2000] 1 WLR 1115, at 1130B.

323 Mark Elliott, ‘Justification, Calibration and Substantive Judicial Review: Putting Doctrine in its Place, UK Constitutional
Law Association (17 September 2013), available at: [https://ukconstitutionallaw.org/2013/09/17/mark-elliott-justifica-
tion-calibration-and-substantive-judicial-review-putting-doctrine-in-its-place/], last accessed 30 August 2022.

324 [2004] EWCA Civ 142, at [91].
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The second stage is to determine what Mark Elliott labels “adjudicative deference”, which involves

“recognition of the fact that [the court] may be less well placed than the decision-maker to perform
this sort of assessment — by ascribing a degree of respect the decision-maker’s view as to the relative
expediency of the various possible measures that were open to it.”**

Well-established authorities indicate the variety of factors which should be assessed. As Sir Thomas Bingham
held in R v Ministry of Defence ex parte Smith:

“The greater the policy content of a decision, and the more remote the subject matter of a decision
from ordinary judicial experience, the more hesitant the court must necessarily be in holding a
decision to be irrational. That is good law and, like most good law, common sense. Where decisions
of a policy-laden, esoteric or security-based nature are in issue even greater caution than normal
must be shown in applying the test, but the test itself is sufficiently flexible to cover all situations.” *¢

Likewise, as Lord Dyson identified in R (GC) v Metropolitan Police Commissioner, there are “circumstances
in which institutional competence is a factor in the court’s deciding the extent to which it should pay
‘deference’ to a decision of the executive and allow a discretionary area of judgment.”**’

‘Deference’ is nonetheless an unfortunate word. As Lord Sumption noted in 2014, it has “overtones of
cringing abstention in the face of superior status” and appears to justify a “partial abdication of the court’s
function of controlling executive excesses.”*® Furthermore, the courts’ terminology in this area is confused:
the terms “discretionary area of judgment”, “margin of discretion”, and “margin of appreciation” are all used
interchangeably.’” “Discretionary area of judgment” is preferred here.’® It is also sometimes difficult to
discern whether the court is affording the executive an enhanced margin of discretionary judgment because
the executive’s judgment carries special weight on its merits, or simply because the judgment is made by an
‘expert’ or an experienced decision-maker. If the former, then the court affords weight to a good assessment.
If the latter, then the court affords weight to an extrinsic value of decision-maker (i.e. that he is an expert or
experienced).*!

The difficulty of amending the standard of review: rejecting ‘anxious scrutiny’

It is useful to begin with the normative significance of the values which climate-concerned litigants seek to

protect:

i. Protecting the environment. The normative value of maintaining and restoring ‘the natural environment’
(broadly conceived) has long been recognised in law: s.1(1) of the Environment Act 2021 is indicative.

325 Mark Elliott, ‘Justification, Calibration and Substantive Judicial Review: Putting Doctrine in its Place, UK Constitutional
Law Association (17 September 2013), available at: [https://ukconstitutionallaw.org/2013/09/17/mark-elliott-justifica-
tion-calibration-and-substantive-judicial-review-putting-doctrine-in-its-place/], last accessed 30 August 2022.

326 [1996] QB 517 at 556B.

327 [2011] 1 WLR 1230 at [43]

328 Lord Sumption, ‘Anxious Scrutiny, p.10, available at: [https://www.supremecourt.uk/docs/speech-141104.pdf], last
accessed 29 August 2022.

329 The margin of appreciation concept was developed by the ECtHR to give national bodies a degree of latitude when they
made judgments about what restrictions are “necessary in a democratic society”: see Re: G (Adoption: Unmarried Couple)
[2008] UKHL 38 at [118-119]. cf. R (Friends of the Earth) v Secretary of State for International Trade, per Stuart Smith L] at
[103].

330 Itis also preferred by Lord Sumption: ‘Anxious Scrutiny, p.10 and by the Supreme Court in AXA General Insurance Ltd v
Lord Advocate [2011] UKSC 46, [32].

331 This is the approach prominently criticised by TRS Allan, ‘Human Rights and Judicial Review: A Critique of ‘Due
Deference, Cambridge Law Journal (2006), 671 at 688-689.
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ii. Protecting the long-term viability and stability of humanity’s relationship with the natural environment.
Climate change threatens to destabilise environmental systems and ecosystems upon which many

millions of people — not only in the United Kingdom but globally - rely. A rise in sea levels threatens
coastal populations. Increased or decreased precipitation will result in increased flooding or droughts,
with attendant implications for food supply. These harms are potentially catastrophic. Climate change
poses an existential threat.

ili. Protecting future generations’ welfare. The long-term nature of climate change has three subsidiary
implications: (i) those most likely to be adversely affected are unborn; (ii) the welfare of future generations
depends upon the actions of those currently in government; (iii) it is necessary to act urgently in order to
avert the prospective future harm. These implications are recognised in Art. 4(1) of the Paris Agreement
and in the Well-being of Future Generations (Wales) Act 2015 (especially ss.2-4).

Given the gravity of the existential threat, it is tempting to reach for the concept of ‘anxious scrutiny’.
This doctrine emerged before the inception of the Human Rights Act and modified the test applicable in
reasonableness review where ‘fundamental rights’ are engaged. In Bugdaycay v Secretary of State for the
Home Department, Lord Bridge explained: “When an administrative decision under challenge is said to be
one which may put the applicant’s life at risk, the basis of the decision must surely call for the most anxious
scrutiny.” **

Under ‘anxious scrutiny’, the court applies “a more rigorous examination... according to the gravity of the
issue”* In practice, this shifts the evidential and justificatory burden onto the defendant decision-maker.
The court may undertake a more thorough review of the facts and demand a higher standard of justification.
However, although the underlying objective of anxious review is relevant here — the greater the normative
significance of the value affected by the decision, the greater the scrutiny - it is neither easily applicable in a
climate-related context nor necessarily useful.

‘Anxious scrutiny’ remains a protean concept, best understood as a temporary common law ‘fix” before the
Human Rights Act 1998, and adopted by the courts to deal with cases of infringements of fundamental
rights where the ordinary reasonableness standard was inadequate. Deprecating the concept extrajudicially,
Lord Sumption has asked whether: “anxious scrutiny is any more than a slogan: ‘We try harder’; or at least
‘We try as hard as the context warrants.”*** Lord Sumption noted that judicial scrutiny of any form rarely
asks for anything other than exercising “the degree of care appropriate to the context”**

The true value of ‘anxious scrutiny’ lies in the test applied in relation to sufficient justification. The formulation
offered by David (now Lord) Pannick KC in R v Ministry of Defence, ex p. Smith has become canonical:

“the court may not interfere with the exercise of an administrative discretion on substantive grounds
save where court is satisfied that the decision is unreasonable in the sense that it is beyond the
range of responses open to the reasonable decision maker. But in judging whether that the decision
maker has exceeded this margin of appreciation the human rights context is important. The more
substantial the interference with human rights, the more the court will require by way of justification
before it is satisfied that the decision is reasonable in the sense outlined above.**

The courts have not yet accepted the contention that climate change poses an “imminent risk to life” (thus
engaging Arts. 2 and 8 ECHR) or indeed infringes upon any other rights. It is difficult to imagine a tribunal

332 [1987] 1 AC 514, 531.
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334 Cite, pp.6-7.
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336 [1996] QB 517, at 554H-565B.
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accepting a similar argument in relation to any fundamental rights in a climate-related claim. The difficulty
is compounded by the voluminous number of authorities which affirm that decisions which frequently
recur in climate-related claims should only be judged against the standard Wednesbury test or an even
lighter-touch test (sometimes called ‘super-Wednesbury’).**” A non-exhaustive list includes the following:

a. where a decision is one of political judgment on matters of national economic policy, the test for vitiating
a decision is “bad faith, improper motive, and manifest absurdity”;***

b. the information included in an environmental statement as part of an EIA, and its adequacy, is assessed
against the Wednesbury standard;***

c. the manner and intensity of a decision-maker’s inquiry into a given consideration,** as well as the weight
he accords to a given factor,*! may also only be assessed against the Wednesbury standard.

In two further respects, it is questionable whether seeking ‘anxious scrutiny’ would substantially benefit
the courts’ accountability processes. First, it offers no substantial change in terms of the court’s factual
investigation. Reviewing courts always have the right to examine the facts, especially where they are
contested. Finding that a decision is vitiated for a ‘mistake of fact’ often involves applying the doctrine
of relevancy, namely finding that the decision-maker considered irrelevant factors or failed to consider
relevant ones. Besides, recent climate-related judgments indicate that judges are already willing to undertake
a close examination of the factual background. Pertinent examples include Thornton J’s scrutiny of emails
exchanged internally within UKEF and between experts in R (Friends of the Earth) v Secretary of State for
International Trade, indicating some officials’ misgivings that the carbon accounting was “simplistic” and
“undermine[d] the credibility” of UKEF’s assessment.*** Likewise, Holgate ] painstakingly reconstructed the
process of assembling the NZS in R (FOTE) v SoS BEIS and made highly specific criticisms. A judge can do
no more. Nor would labelling this process ‘anxious’ assist the analysis.

Second, it is doubtful whether the traditional formulation of the Wednesbury standard has in fact been
applied in all climate-related cases. The original formulation of the standard was whether the decision was
“so unreasonable that no reasonable authority could ever have come to it”** This was both tautologous and
nearly impossible to attain. The improved test was whether the decision lay outside the range of reasonable
decisions open to the decision-maker.*** However, in R (Finch), Moylan L] suggested twice that “cogent
reasons would be required to exclude from assessment, the inevitable effects (the greenhouse gas emissions)
of the downstream use of the 0il”** Requiring ‘cogent reasons” is a more demanding alternative to the
standard Wednesbury test, previously deployed in contexts where a decision-maker rejects the recommenda-
tions of a regulator or expert authority.** It is more demanding because the requirement of ‘cogency’ implies
a qualitative assessment of the reasons, whereas the standard test only impugns decisions which lie outside
the boundaries of logic or reason. Moylan L] did not cite Bradley but appears to have implicitly adopted the

337 Paul Daly, ‘Values and Variable Intensity of Wednesbury Review, Administrative Law Matters, 11 November 2017, [https://
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339 R (Finch) EWCA Civ 187, per Lindblom L] at [15(7)].
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344 See: Boddington v British Transport Police [1999] 2 AC 143, 175 (Lord Steyn).
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test, perhaps because the EIA did not follow the recommendation of the relevant scoping opinion. Although
other authorities suggest this is not the correct test to apply in relation to environmental statements,**’” a
requirement of cogent reasons where a decision-maker disregards an expert opinion in relation to carbon
accounting might be a future worthwhile development.

Factors relevant to determining the decision-maker’s “discretionary area of judgment”

Having argued that it is neither plausible nor necessarily useful to amend the standard of review in cli-
mate-related claims, we turn to the courts’ approach to assessing the ‘adjudicative deference’ or ‘margin
of discretionary judgment’ it affords to climate-related decisions. This assessment turns on the relative
competence of the court versus the decision-maker in the relevant field. It is therefore context-specific.
Nonetheless, where appropriate, courts should take into account the existential nature of the risk posed by
climate change and the courts’ unique constitutional position, as the only state institution with the power
to compel the executive to reconsider its decisions in this field. If accepted, this should tend towards an
increased intensity of review and a diminished discretionary area of judgment for decision-makers. There is
a positive and negative case in favour of this approach, outlined in turn.

The starting point for the positive case is that English judges have accepted that climate change poses
existential risks. In R (Friends of the Earth) v Secretary of State for International Trade, Thornton ] stated:

“The environmental and social impacts of the increase in global temperature are potentially
catastrophic. They include extreme heat, drought, precipitation, rise in sea levels and disruption of
ecosystems that could jeopardise the food supply. The warming may also result in tipping points,
as a result of which the climate on earth, or in particular regions of earth, will change abruptly and
comprehensively. All of this will jeopardise the lives, welfare and living environment of many people

all over the world. Some of these consequences are already happening.”**®

Moreover, she continued by noting “this analysis has been repeated in Court judgments around the world,
including... the Supreme Court of the Netherlands in Netherlands v Stichting Urgenda’* and, in the New
South Wales Land and Environment Court in Australia in Gloucester Resources Limited v Minister of

Planning.”>*

The Divisional Court in R (Spurrier) likewise noted the connection between the use of fossil fuels and
the rise in global temperatures “is now generally accepted — and accepted by all parties before the court”,
and that this relationship “has resulted in, amongst other things, sea level change; a decline in glaciers, the
Antarctic ice sheet and Arctic sea ice; alterations to various ecosystems; and in some areas a threat to food
and water supplies. It is potentially catastrophic.”®*' The judgment also included the main conclusion of the
IPCC Special Report on Global Warming of 1.5°C published on 8 October 2018. The Report concluded that
limiting global warming to 1.5°C above pre-industrial levels, as opposed to 2°C, would significantly reduce

347 'The standard of review for such decisions is the (modern) Wednesbury standard: R (Finch) EWCA Civ 187, per Lindblom
LJ at [15(7)]; R (Friends of the Earth) v Heathrow Airport Ltd [2020] UKSC 52, [142-145]; R (Plan B Earth) v Secretary of
State for Transport [2020] EWCA Civ 214, [136-144].

348 R (Friends of the Earth) v Secretary of State for International Trade [2022] EWHC 568 (Admin), per Thornton J at [250].

349 (Number 19/00135 20 December 2019 ECLI :NL:HR 2019: 200)

350 ([2019] NSWLEC 7)

351 R (Spurrier and others) v Secretary of State for Transport, [559]. [Emphasis added].
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the risks of “challenging impacts” on ecosystems and human health and well-being; and that meeting a 1.5°C
target is possible but would require “deep emissions reductions” and “rapid, far-reaching and unprecedented
changes in all aspects of society*** Separately, in Elliott-Smith v SoS BEIS, Mr Justice Dove accepted the
Government’s interpretation of Article 4 of the Paris Agreement. However, he continued

“this does not deny the urgency of the need to address climate change and involves the recognition
that in order to meet the long term requirements of the Paris Agreement action is required now.
Taking measures in the short term is an essential part of achieving the longer term objective, and
that approach is clearly tenable in the light of the provisions of article 47>

The courts should therefore accept that the normative values outlined above are engaged when reviewing
decisions which are material to whether the Government will meet its statutory targets, or relate to deci-
sion-makers’ common law duties in climate-related cases — including the duty to consider legally relevant
factors or to seek out relevant information upon which to base their decision.” Courts ordinarily take
account of those values when deciding the standard of review but, for the reasons outlined above, it is
unlikely that courts will adopt any standard other than the Wednesbury test in relation to the executive’s
climate-related decisions. However, these values additionally have a bearing upon the court’s constitutional
role and, by extension, their assessment of adjudicative deference.

Only the judiciary has both the institutional independence and the power to compel the executive to correct
unlawful decisions in this area. This form of accountability is unique. Under the CCA 2008, the executive
is compelled by statute to respond to the CCC (executive-expert accountability). The executive is also
compelled to present its plans to Parliament, in the name of transparency (Parliamentary accountability).
The resulting policies and reports are not subject to the affirmative procedure: only regulations and orders
made under the Act are subject to a vote.”> In any event, the affirmative procedure is a weak form of scrutiny
when the executive de facto controls Parliament. Accordingly, judicial review plays a vital role in ensuring
compliance with the CCA 2008 and its underlying purpose. The source of the judiciary’s jurisdiction in this
area is unimpeachable. Parliament - or the common law - has imposed legal duties upon the executive and
it is the role of the courts to enforce those duties. The significance of climate change as an existential threat
calls for a confident, rather than cautious, assertion of judicial accountability.

The negative case is that the reasons offered for an enhanced area of discretionary judgment in climate-re-
lated cases frequently relate to inherent features of climate change, as a scientific phenomenon. Nearly all
executive decisions will therefore benefit from abroad area of discretionary judgment. This creates a frequently
insuperable barrier. Mr Richard Honey KC, a barrister who has been instructed by the Government in a
number of climate-related judicial reviews, pithily summarises the resulting position:

“judicial review litigation offers little scope for challenging the legality of decisions on macro-politi-
cal issues involving political and economic judgements and predictive scientific assessments, which
controversial decisions raising climate change issues will almost always be.”**¢

As Mr Honey’s summary indicates, two points frequently recur. First, the principle in R (Mott) that
“decisions based on scientific, technical and predictive assessments should be afforded an enhanced margin

352 R (Spurrier and others) v Secretary of State for Transport, [590]

353 Elliott-Smith v SoS BEIS, [56].

354 Secretary of State for Education v Tameside Metropolitan Borough Council [1977] AC 1014

355 CCA 2008, s.91.

356 Richard Honey KC, ‘Climate Change Challenge to Roads Strategy Fails, Francis Taylor Buildings Blogs (27 July 2021),

available at: [https://www.ftbchambers.co.uk/blogs/climate-change-challenge-roads-strategy-fails], last accessed 29 August
2022.
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of appreciation in judicial review” will apply to most climate-related decisions, because climate science is a
technical, scientific, and predictive.*®” Second, decisions which “involve balancing a series of complex and
competing factors... are paradigm matters for evaluation and decision by the Executive...” and a court
“should be especially cautious before interfering”*** Climate change policy inherently involves judgments
and trade-offs: negotiating the path to net-zero requires balancing a wide range of factors at a strategic level
and demands.

There are two objections to this approach. First, in climate-related cases, the substantial area of discretionary
judgment afforded to the executive does not derive from any constitutional principle, in contrast to other
areas of executive decision-making. Determinations of ‘national security interests’, for instance, demand the
executive’s judgment be given “great weight”** In Rehman v Secretary of State for the Home Department,
Lord Hoftmann rationalised this position with reference to the separation of powers and institutional
competence.’® “Under the constitution of the United Kingdom and most other countries,” he explained,
“decisions as to whether something is or is not in the interests of national security are not a matter for
judicial decision. They are entrusted to the executive*' Furthermore, the Home Department “has the
advantage of a wide range of advice from people with day-to-day involvement in security matters which the
Commission, despite its specialist membership, cannot match.”*** Likewise, review of ‘public expenditure’
allocations is assessed against the standard of manifest absurdity, because public finances are a matter of
“political opinion” decided by elected representatives.*®

The basis for deference in climate-related decisions is less clearly identified. Few cases openly challenge the
executive’s selection of a specific policy: rather, they engage most frequently with the evidential basis for
decisions. The executive’s autonomy to choose their route to net zero has never questioned by claimants,
other than in Plan B Earth v The Prime Minister. The need to preserve the primacy of the democratic
mandate is therefore rarely relevant. Further, the separation of powers argument in Rehman does not easily
apply in a climate context: the courts’ supervisory jurisdiction in relation to climate change was established
by Parliament in passing the CCA 2008. Deference is therefore most likely founded upon the comparatively
greater scientific competence of the executive (or their experts).

The second, more forceful objection is that assessment of a court’s institutional competence is usually a
one-way street: namely, an insistence upon their lack of competence. In a climate context, courts only
consider the characteristics of climate change which militate in favour of an enhanced margin. They fail to
consider the other half of the question: namely, the potentially catastrophic effects of a failed policy response;
the absence of any other accountability mechanism with coercive powers; and the ‘built-in” deference which
the irrationality standard provides. This assessment should be a two-way street.”®* The solution is not to
deny that some considerations militate in favour of an enhanced margin. However, these factors should be
balanced against those advocated here.

A recent assessment of ‘adjudicative deference’ undertaken by Stuart-Smith L] in R (Friends of the Earth)
v Secretary of State for International Trade provides a good example of how courts have approached this

357 R (Mott) v Environment Agency [2016] EWCA Civ 564.

358 R (Campaign against the Arms Trade) v International Trade Secretary [2017] EWHC 1754 (Admin), at [209]

359 A v Secretary of State for the Home Department [2005] 2 AC 68, [29]; Civil Service Unions v Minister for the Civil Service
[1985] AC 374.

360 [2003] 1 AC 153. See [58]: “The need for restraint flows from a common-sense recognition of the nature of the issue and
the differences in the decision-making processes and responsibilities of the Home Secretary and the Commission.”

361 Rehman v Secretary of State for the Home Department, per Lord Hoffman at [51].

362 Rehman v Secretary of State for the Home Department, per Lord Hoffman at [57].

363 Rv Secretary of State for the Environment, Ex. p. Hammersmith and Fulham LBC [1991] 1 AC 521, 597.

364 See: Aileen Kavanaugh, ‘Defending Deference in Public Law and Constitutional Theory, LQR (2010) vol. 126, pp.222-250
at p.231.
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question and how it might be amended. This judgment is especially pertinent since, at the time of this
reports submission, an appeal is outstanding. Thornton J and Stuart-Smith L] came to differing conclusions
as to the legality of the UKEF’s decision to provide credit guarantees (worth approximately £1.15 billion) to
a LNG exploitation scheme in Mozambique. The case turned upon the quality of UKEF’s assessment of the
climate change risks and their failure to quantify the scope 3 emissions resulting from the scheme.

Lord Justice Stuart-Smith offered the following appraisal of the appropriate ‘adjudicative deference’ to UKEF
in this case:

“UKEF was entitled to a significant margin of appreciation on the facts of the present case. It was
conducting an exercise of assessing climate change in the context of a long-term foreign project. It
was the first UK Government Department to do so. At the time there was no established or inter-
nationally recognised methodology for evaluating the climate change impacts of a project like the
one under scrutiny as one amongst many policy-laden public interest features contributing to a
governmental decision. Consideration of climate change required an evaluation as to what might
happen in the future made by reference to scientific or technical material. It is undoubtedly a highly
complex technical area. It required expertise that UKEF did not have inhouse and on which it sought
external assistance and advice. It required predictive assessments that are made more complicated
by the ratchet mechanism of the Paris Agreement since, by definition, current understanding,
commitments and assumptions are expected to change. There is no single prescribed or recognised
way in which climate change and consistency with the Paris Agreement should be assessed by
governmental decision-makers in such circumstances. As a result, UKEF was engaged in a novel
exercise of governmental assessment for decision-making. Furthermore, it is plain that UKEF was
operating in an area where there is room for reasonable experts to disagree: it is not the role of a
court in judicial review proceedings to resolve conflicts in expert evidence.”*®

This assessment was typical in its references to technical material, the difficulties of making and evaluating
predictive assessments, and the court’s refusal to resolve conflicts between experts. The lack of consideration
given to the consequences of UKEF’s decision or their potential gravity was also typical. The unusual aspect
of this assessment was the “significant” margin afforded to UKEF because of their lack of experience in
carbon assessments (e.g., “no established methodology”; “novel exercise”). Reliance upon expert advice
usually results in a greater discretionary area of judgment. If executive bodies may request a greater margin
of discretionary judgment both where they possess or rely upon expertise and where they do not, then the
overall effect will be towards an enhanced margin in all cases involving scientific assessments. This would
be a troubling development because assessments of adjudicative deference would cease to be fact-specific
assessments and will instead become a hurdle to all climate-related claims. Put simply, the executive
should not have the benefit of the doubt in all cases. Lord Justice Stuart-Smith’s approach is also difficult to
rationalise practically. When NASA constructs a new manned rocket-ship, the engineers’ risk tolerance does
not increase because the project is novel and they have no prior experience. Instead, it decreases because of
the stakes involved. Why should a government be treated differently?

Even if this argument is not accepted, it remains important that the judiciary retains the option to increase its
accountability functions in the future. It is impossible to know the ultimate scope of the measures necessary
to reduce (or mitigate the effects of) climate change. The challenge is undoubtedly colossal. Achieving the
net zero target requires the substantial decarbonistion of the United Kingdom’s economy. The Climate
Change Committee has suggested that, to meet this target, the Government will likely need to adopt policies
aimed at changing behaviour.’* There is scope for these prospective policies to impinge upon citizens’ rights,

365 R (Friends of the Earth) v Secretary of State for International Trade, per Stuart-Smith L] at [103]. Emphasis added.
366 See: Climate Change Committe, ‘Policies for the Sixth Carbon Budget and Net Zero, December 2020, available at: [https://
www.theccc.org.uk/wp-content/uploads/2020/12/Policies-for-the-Sixth-Carbon-Budget-and-Net-Zero.pdf], last accessed
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with implications for the corresponding degree of legal accountability. However, it is impossible to know ex
ante what policies future governments may elect upon or their consequences. This complicates the task of
defining the proper scope of legal accountability in the present. The courts must therefore retain flexibility
and not shut the door to future interventions.

X. The value of judicial accountability

The low success rate for climate-concerned litigants in judicial review proceedings might raise questions
about its utility as a method for securing climate accountability. Seeking to rebut these concerns, this chapter
concludes with an assessment of the ‘instrumental’ benefits of judicial scrutiny of executive decisions in
this context. This analysis is substantially indebted to a valuable essay by Professor Jeft King outlining the
instrumental value of judicial accountability in general. As King identifies in his opening words, “Any
proposal to extend the domain of adjudication can reasonably be met with the following good faith question:
why? What is valuable about doing that, and about legal accountability more generally?”*¥” The question is
relevant here, since the argument outlined above seeks to extend the judiciary’s accountability functions in
relation to climate change. There are four instrumental benefits of judicial ‘climate accountability, drawing
upon the list of “ten prima facie benefits” identified by King.**®

1. Impartial assessment of arguments and evidential bases of decisions. Judicial review involves the objective
assessment of climate-related decisions against agreed standards of justification. As we have seen, in
substantive review, the required standard of justification for a decision to be lawful is low. However,
compelling the executive to justify elements of its decision-making has an instrumental value in itself.
It can uncover oversights. For instance, in R (Friends of the Earth) v Secretary of State for Business,
Energy, and Industrial Strategy,’® the fact that the Net Zero Strategy would only deliver 95% of the
required emissions reductions and that the 5% shortfall was to be covered through “future policies” was
only appreciated at the hearing. The true position was simply not available to the wider public (and, it
seems, not even made apparent to the claimants following disclosure). This process can also highlight
decisions which, though not unlawful, are questionable from a policy perspective and which might
invite further reflection in future. The decision of Surrey County Council in R (Finch) might fall into this
category. In a context where executive autonomy is dominant, judicial review provides a unique forum
in which the executive cannot escape scrutiny before an impartial third party.

2. Independent appraisal and affirmation of facts. The essential reality of climate change as a phenomenon
is contested. Denial or skepticism of the anthropogenic causes of climate change persists around the
world.””® The judiciary’s uncompromising commitment to independence and the objective appraisal of
both facts and submissions (as far as possible) is guaranteed. This is not guaranteed in political debate,

31 August 2021; Dr Richard Carmichael, ‘Behaviour change, public engagement, and Net Zero), 10 October 2019, available
at: [https://www.theccc.org.uk/publication/behaviour-change-public-engagement-and-net-zero-imperial-college-london/],
last accessed 31 August 2021.

367 Professor Jeff King, “The Instrumental Value of Legal Accountability, in Nicholas Bamforth (ed.), Accountability in the
Contemporary Constitution, (Oxford: Oxford University Press, 2013), pp. 124-152.

368 King’s ten benefits are: ‘focus’; ‘principled reasoning’; ‘constitutional authority’; ‘independence and impartiality, ‘procedural
fairness competence’; ‘participation’; ‘expressiveness, ‘publicity’; and ‘inter-institutional collaboration’

369 [2022] EWHC 1841 (Admin) [As above, “R (FOTE) v SoS BEIS” ]

370 In particular, in positions of political significance. See: BBC News, “Trump on climate change report: T don’t believe it”,
26 November 2018, available at: [https://www.bbc.co.uk/news/world-us-canada-46351940], last accessed 1 August 2022;
Clare Foran, ‘Donald Trump and the Triumph of Climate-Change Denial, 25 December 2016, available at: [https://www.
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nor in political forms of accountability. There is accordingly substantial value in a judge’s ability to ‘state
the facts’ and, concomitantly, in the public’s respect for judicial determination of the facts. As Professor
Elizabeth Fisher has described, court judgments “legitimise concerns” over climate change, not only by
stating what the law is, but also what the facts are”!

3. Thesocial significance of judicial determination. Judicial determination of climate-related litigation plays
a wider role in society than merely defining the Government’s legal duties, albeit indirectly. Ewing and
Kysar have argued that tort law approaches to climate change (i.e. using the law of negligence to challenge
private actors’ contributions to climate change) give rise to “underlying visions of right, responsibility,
and social order” which “are adopted (or implied) by judicial decisions”?”> The courtroom therefore
becomes a “critical forum for the articulation of public understandings of morality”. By bringing cases
and obtaining judgments, litigants incorporate climate change into the legal order. Over the past ten
years, climate change has become legally recognisable as a subject, something unthinkable in the 1970s
and 1980s. More broadly, other commentators have explained how court judgments can legitimate state
conduct: as Markell and Ruhl state, “the imprimatur of the courts confers considerable legitimacy on
the operation of the administrative state”?”* Judicial determination need not necessarily be hostile to the
executive.

4. Representation and accountability in relation to ‘public’ wrongs. Climate-related judicial reviews brought
by environmental advocacy groups ordinarily concern ‘public wrongs, which affect no particular
individual. Since AXA** and Walton,*” the Supreme Court has accepted the constitutional need for
public interest litigation. In AXA, Lord Reed noted that “a public authority can violate the rule of law
without infringing the rights of any individual”. Insisting upon claimants having a particular interest in a
matter “could prevent the matter being brought before the court, and that in turn might disable the court
from performing its function to protect the rule of law.”*”¢ This reflects the fact that public law is not
fundamentally concerned with protecting individual rights but preventing public wrongs.*”” By granting
standing to climate-concerned litigants, the courts support standards of governance and ensure the
accountable use of administrative power.>”® This is a core tenet of legal constitutionalism. Furthermore,
as Lord Hope identified in Walton, public interest standing permits the representation of wild, unowned
phenomena. Using an example drawn from bird sightings near his own home, he explained:

371 Elizabeth Fisher, ‘Climate Change Litigation, Obsession, and Expertise: Reflecting on the Scholarly Response to
Massachusetts v EPA’, Law and Policy (2013) vol. 35, no. 2, pp.236-260, esp. pp.242-243. I am grateful to Professor Fisher for
both reference to the term and for her explanation.

372 Benjamin Ewing and Douglas Kysar, ‘Prods and Pleas: Limited Government in the Era of Unlimited Harm, The Yale Law
Journal (2011) vol. 121, no. 2 pp.350-424, at p.356.

373 David Markell and J.B. Ruhl, ‘An Empirical Assessment of Climate Change in the Courts: A New Jurisprudence or Business
as Usual?’ Florida Law Review, vol. 64, pp.15-87, at p.20.

374 AXA General Insurance Ltd v Lord Advocate [2011] UKSC 46, [2012] 1 AC 868.

375 Walton v Scottish Ministers [2012] UKSC 44, [2013] PTSR 51.

376 AXA General Insurance v Lord Advocate, per Lord Reed at [170].

377 A similar argument is made by Mark Elliott in ‘Standing, Judicial Review, and the rule of law: why we all have a “direct
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(2002) vol. 65 no. 1, pp.1-18; Michael Fordham, “Public Interest” Intervention: A Practitioner’s Perspective’, PL (2007) 410.
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“Take... the risk that a route used by an osprey as it moves to and from a favourite fishing loch will
be impeded by the proposed erection across it of a cluster of wind turbines. Does the fact that this
proposal cannot reasonably be said to affect any individual’s property rights or interests mean that
it is not open to an individual to challenge the proposed development on this ground? That would
seem to be contrary to the purpose of environmental law, which proceeds on the basis that the
quality of the natural environment is of legitimate concern to everyone. The osprey has no means
of taking that step on its own behalf, any more than any other wild creature. If its interests are to be
protected someone has to be allowed to speak up on its behalf*”®

This is not to deny that there are dangers inherent in litigants bringing claims in the name of the ‘public
interest. As Peter Cane identified in a celebrated 1995 article,

“the fact that an organisation was set up to further the interests of an identifiable group of individuals
and that it actively purports to do so is not, by itself, enough to legitimise the organisation’s claim to
be representative of those it seeks to help.”**

Such challenges risks encouraging the conclusion that because Parliament is frequently effectively controlled
by the executive, the courts should provide an alternative forum for complaints about public policy choices
with which particular interest groups disagree, under the guise of ‘public interests’ Peter Cane was wary of
this outcome in 1995: “the courts should not be seen as operating a surrogate political process, but they do
have a legitimate role in protecting certain fundamental rights of the public...”**!

XI. The challenges of judicial accountability

Any assessment of benefits necessitates also assessing more ambiguous outcomes of judicial determinations.
From the perspective of climate-concerned claimants, a secondary benefit of litigation is its capacity to
compel decision-makers and developers to reconsider or abandon their plans, on grounds of excessive
cost, delay, or adverse publicity. In three cases, a policy or proposed infrastructure development has been
abandoned, despite the Government or developer winning the legal argument. This has sometimes been
portrayed as a form of victory. This outcome is more difficult to accept as a public good, because:

a. litigation potentially becomes a weapon in a conflict of attrition against climate intensive projects and
policies, and;

b. irrespective of benefit, it is difficult to identify any clear-cut causal influence on developers or deci-
sion-makers.

The first possible ‘attritional litigation’ success concerns the CCA 2008 section 1 target. In June 2019, the
Government amended the section 1 CCA 2008 target to a 100% reduction,* as Plan B Earth had sought two
years earlier. Plan B Earth celebrated a moral victory.*®* However, the immediate cause of the Government’s
shift in position was as much Prime Minister Theresa May’s desire to cement a political legacy before leaving
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381 Cane, ‘Standing Up For the Public} p.287.

382 Climate Change Act 2008 (2050 Target Amendment) Order 2019, (27 June 2019).

383 However, Extinction Rebellion was less enthusiastic: Josiah Mortimer, ‘Extinction Rebellion brand Theresa May’s new
zero-carbon target a “death sentence” (12 June 2019), available at: [https://leftfootforward.org/2019/06/extinction-rebel-
lion-brand-2050-zero-carbon-target-a-death-sentence/], last accessed 3 July 2022.
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office, alongside revised advice from the CCC.*** Second, in February 2020, the Government chose not to
appeal the Court of Appeal’s adverse judgment in R (Plan B Earth) v Secretary of State for Transport,*®
preferring to allow Heathrow Airport Limited to appeal instead. This made the Heathrow expansion the
most high-profile victim of attritional litigation. As Grant Shapps acknowledged, the Government’s recon-
sideration of the project can be partly attributed to the substantial delays incurred by litigation and advisory
reports, as well as increased sensitivity to the environmental costs.**® However, when Mayor of London,
Boris Johnson had previously promised to “lie down in front of the bulldozers” to prevent the expansion.*
The judgment was therefore also a politically convenient moment to abandon the project.’

Third, in October 2019, the Secretary of State for Business, Energy and Industry’s strategy granted a DCO
in response to an application by Drax Power Ltd. (Drax) to build two gas-fired power units at Drax Power
Station, near Selby, in North Yorkshire. The proposed units were planned to replace two coal-fired units, which
were due for decommissioning in 2022, and would have been the largest gas-fired power plant in Europe.
Like many carbon-intensive projects, the proposed power station was a Nationally Significant Infrastructure
Project.*® With a planned total capacity of up to 3,800 megawatts, the plant would cover 6% of the UK's
total electricity need. ClientEarth challenged the DCO on now-familiar grounds: that the Secretary of State
had misinterpreted the approach established in two National Policy Statements (in this case, the NPS for
Energy and for Fossil Fuel Electricity Generating Infrastructure) with regard to assessing energy need and
greenhouse gas emissions. The claim was dismissed at first instance and on appeal.*® However, weeks after
their success in the Court of Appeal, Drax scrapped their plans and proposed to burn biomass wood pellets
at the site instead. ClientEarth promoted this change of heart as a “Climate Win”, writing: “In a massive win
for the UK and the climate, Drax confirmed it will abandon its plans to build Europe’s largest gas plant. Now
we want to see Drax embrace real low-carbon and sustainable energy”**'However, Drax’s Chief Executive,
Will Gardiner, indicated that economic factors played a role in the decision: “the capital costs involved in
building [the gas powered plant] would have been quite high... you're really taking a long-term bet on
where you think the power market is going to go”** The decision to abandon the project was therefore
complex: legal attrition and the economics of the post-carbon energy market likely both contributed.

Although no clear case can be sustained for consistent ‘attrition victories, environmental advocacy groups
have a stronger case for changing government behaviour through the creation of ‘litigation risk. Given the
sheer prevalence of challenges, the threat of legal action will become a factor shaping government deci-
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http://www.bbc.co.uk/news/uk-politics-32703425
http://www.bbc.co.uk/news/uk-politics-32703425
https://www.clientearth.org/progress/
https://www.clientearth.org/latest/latest-updates/news/climate-win-as-drax-scraps-gas-mega-plant-in-uk/.
https://www.clientearth.org/latest/latest-updates/news/climate-win-as-drax-scraps-gas-mega-plant-in-uk/.

sion-making, encouraging decision-makers to pay closer attention to climate-related factors. Will Rundle,
Head of Legal at Friends of the Earth, has stated publicly that this is an intended benefit of Friends of the
Earth v Secretary of State for International Trade. “We want to see how the government deals with [climate
assessments], and if necessary, compel changes through court action,” he explained, “Even if it’s just down to
“I want to avoid litigation risk” as a government body, that will push how the government views things.”**

It is vitally important that the justifications for climate-related litigation avoid dependence upon outcomes
which are extrinsic to the adjudicative process, such as “applying pressure” to executive bodies or sustaining
a narrative of institutional failure. Kings conceptualisation of ‘accountability’ is a model of synergistic
collaboration between courts and executive:

“[the] process of legal accountability, and its reasoned interpretive output, in my view is better
understood to be in a collaborative relationship with the other branches of government, than
functioning as a mere ‘check’ or ‘veto’ upon them.***

When climate-concerned citizens litigate for collateral purposes, it becomes harder for the courts to sustain
the position that legal accountability is a complement to, and not in opposition to, political accountability.
The same theme of collaboration versus opposition runs through the second chapter, addressing the Office
for Environmental Protection and the Environment Act 2021.

393 Will Rundle, comments made in “The Planning Podcast Ep 033 - More climate change assessment — [2] Dissent in the High
Court, at 17:00, The Planning Podcast, No 5 Chambers (7 April 2022), available at: [https://podcasts.apple.com/gb/podcast/

the-planning-podcast-ep-033-more-climate-change/id15325773712i=1000557447675], last accessed 3 July 2022.

394 King, ‘Instrumental Value of Accountability), p.149. King’s term is “inter-institutional collaboration”
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Chapter 2 - Ulysses pacts and the Environment Act 2021

I. Ulysses’ pact and pre-commitment

In Book 12 of The Odyssey, Ulysses comes to the Sirens. The Sirens” beguiling song attracts seafarers to
the treacherous rocks below, where ships are wrecked and the sailors then devoured. Wishing to hear the
Sirens’ song but to avoid their fate, Ulysses makes a pact with his sailors to bind him to the mast, keep their
swords upon him, and to ignore any orders he gave to change course. The sailors, ears plugged with wax,
kept their pact and refused to release Ulysses until they had reached safer seas. Ulysses’ pact was a form
of ‘precommitment’ strategy, by which entities bind themselves to a particular course of future conduct,
usually by instructing a third party to monitor or restrain their activities, intentionally limiting the available
options, or by making changes procedurally difficult.’*

‘Precommitment’ is a central theme of legal constitutionalist thought. In an American context, Stephen
Holmes has suggested that “the basic function of a constitution is to remove certain decisions from the
democratic process, that is, to tie the community’s hands”** In the most celebrated Federalist Papers,
Hamilton and Madison justified constitutional design features which made law-making and law-changing
difficult (i.e. by fragmenting legislative authority) to guard minority interests and long-term stability against
the dangers of faction and short-term myopia.*”” The converse of precommitment mechanisms are statutory
regimes which enable broad, discretionary power in a given field or enable lawmakers to amend the regime
itself, often through secondary legislation. In a British context, an orthodox understanding of parliamentary
sovereignty precludes present Parliaments from binding future ones. Nonetheless, legislative frameworks
retain an important function in guiding future governments through statutory targets or holding them
accountable through regulatory or advisory bodies. **

An emphasis upon ‘precommitment’ is particularly common in environmental legislation and regulation.
Environmental legislation is unusually vulnerable to being unravelled over time because regulatory
structures impose short-term burdens upon the present in order to realise long-term benefits. Meanwhile,
governments and regulatory bodies are subject to the Siren songs of economic and political interests. The
risks to environmental frameworks therefore include hostile amendment or judicial rulings, intentional
underfunding, ineffective enforcement, regulatory capture, or simple delays. Accordingly, environmental
advocates argue that effective legislation requires “institutional design features that insulate programmatic
implementation to a significant extent from powerful political and economic interests propelled by short-term
concerns.” This argument accords particular significance to pre-legislative debates and deliberations.
Those who seek stronger regulation - stronger bindings — will pressure the Government to bind itself.

395 Thave adopted the term ‘precommitment’ from Richard Lazarus’ enlightening discussion in ‘Super Wicked Problems
and Climate Change: Restraining the Present to Liberate the Future, Cornell Law Review (2009) vol. 94, pp.1153-1234,
particularly pp.1195-1200.

396 Stephen Holmes, ‘Precommitment and the Paradox of Democracy’ in Elster and Slagstad (eds.) Constitutionalism and
Democracy: Studies in Rationality and Social Change (Cambridge: Cambridge University Press, 1988), at p.196. Emphasis in
original.

397 The Federalist Papers, No. 10 (Madison); Nos. 15, 51 (Hamilton), available at: US Library of Congress, Research Guides,
‘Federalist Papers: Primary Documents in American History’ [https://guides.loc.gov/federalist-papers/full-text], last
accessed 23 May 2022.

398 i.e. S.1 Climate Change Act 2008.

399 Lazarus, ‘Restraining the Present, pp.1153-1154.
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I1. The Environment Act 2021 as a ‘constitutional moment’

The Environment Act 2021 received royal assent on 9" November 2021. Its passage is a ‘constitutional moment’
in two senses. Primarily, the Act defines the legal framework for the UK’ ‘environmental governance.
In granting powers to Ministers, the Act frames what is necessary and the statutory means of achieving
it.* This “legal architecture”' defines the relationship between the executive and other institutions of
state — Parliament, or the OEP — who can hold the executive to account on environmental matters. As
Professor Fisher highlighted in a commentary upon the Act’s first draft, it is “important to prioritise a robust
understanding of UK legal culture and UK constitutionalism” when assessing the Act.**

Second, the Act replaces the ‘governance’ functions lost after the United Kingdom’s exit from the European
Union. The Act therefore forms part of a wider project to restructure the British state and legal order after
the Brexit revolution. Since British environmental law has been successively shaped by EC, EEC, and EU
membership, the ‘Brexit moment’ provoked lively debates over the future direction of environmental law.***
This debate has been characterised by fears, particularly on behalf of environmental campaigners, that
environmental protections would be weakened during the transition from an EU to British framework.**
The Government vigorously rejected these concerns. In both the Conservative Manifesto*” and its 25 Year
Plan for the Environment,**® The Government stated its ambition to be the first administration to leave the
environment in a better place than it found it. In line with the Government’s wider post-Brexit rhetoric, many

400 This approach is inspired by discussions with Professor Elizabeth Fisher and particularly the following article: Elizabeth
Fisher, “Towards Environmental Constitutionalism: A Different Vision of the Resource Management Act 1991?° Resource
Management Theory and Practice (2015) vol. 63.

401 Professor Elizabeth Fisher, ‘Executive Environmental Law, MLR (2020) vol. 83(1), pp.163-189, p.165.

402 Fisher, ‘Executive Environmental Law’, p.189.

403 Colin Reid, ‘Brexit and the Future of UK Environmental Law, Journal of Energy and Natural Resources Law (2016) vol. 34,
pp-407-415; Ben Pontin, The Environmental Case for Brexit (Oxford: Bloomsbury, 2019); H. Howe and M. Ross, ‘Brexit’s
Shades of Green - (Missing) the Opportunity to Transform Farming in England?, JEL (2019) vol. 31, pp.413-441; Chris
Hilson, ‘The impact of Brexit on the environment: exploring the dynamics of a complex relationship, Transnational
Environmental Law (2018) vol. 7 no. 1. pp.89-113.

404 Dustin Benton, ‘Should we trust Michael Gove?’, InsideTrack, 26 July 2017, available at: [https://greenallianceblog.
org.uk/2017/07/26/should-we-trust-michael-gove/], last accessed 23 May 2022; Maria Lee, ‘Brexit and Environmental
Protection in the United Kingdom: Governance, Accountability and Law Making’ Journal of Energy and Natural Resources
Law (2018) vol. 36, pp.351-359; Maria Lee, “The Next Generation of Environmental Law: Environmental Accountability
and Beyond in the Draft Environment (Principles and Governance) Bill, (London: UCL European Institute Brexit Insights
Paper, March 2019), available at: [https://www.ucl.ac.uk/european-institute/sites/european-institute/files/next generation
environmental law paper final.pdf], last accessed 23 May 2022.

405 The Conservative Party Manifesto 2017, ‘Forward, Together: Our Plan for a Stronger Britain and a Prosperous Future), at
p.26: “we pledge to be the first generation to leave the environment in a better state than we inherited it” Available at:
[https://ucrel.lancs.ac.uk/wmatrix/ukmanifestos2017/localpdf/Conservatives.pdf], last accessed 23 May 2022. The same
promise was not explicitly included in the 2019 Conservative Manifesto.

406 DEFRA, ‘A Green Future: Our 25 Year Plan to Improve the Environment, (2018) at p.5: “ours can become the first generation
to leave that environment in a better state than we found it and pass on to the next generation a natural environment

protected and enhanced for the future”. Available at: [https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment data/file/693158/25-year-environment-plan.pdf], last accessed 23 May 2022.
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of the Act’s elements were hailed as ‘world-leading’*”” An opportunity to define the new order is nonetheless
rare and short-lived.*”® Much of the commentary (and criticism) of the Act has therefore focussed upon
ensuring ‘equivalence’ between the EU and British regimes and obtaining ‘precommitment’ mechanisms
which bind future governments to given standards.

This chapter analyses the Environment Act 2021 in terms of ‘precommitment’ and discretionary power.
Three features of the legal architecture are examined: the environmental principles statement, Environmental
Improvement Plans, and the Office for Environmental Protection. During the pre-legislative debates, each
of these features proved contentious. Activists and opposition politicians alike pressured the Government to
view these structures and institutions as precommitment mechanisms, binding the incumbent government
to a path of ever-greater environmental regulation. The Government refused. Separately, the Act provides
for waste management powers which can be imposed upon private parties at ministerial whim. The Act’s
constitutional vision is therefore “executive-dominated” and characterised by discretionary power - a firm
rejection of the ‘precommitment’ model. The argument presented here is that this structure is not necessarily
detrimental to effective environmental regulation. Rather, it is a double-edged sword: the Act empowers the
executive to achieve a great deal or very little. Furthermore, it possibly indicates a conception of the rule of
law which is tailored to addressing the particular complexities of environmental problems, which demands
executive discretion to adapt to circumstances quickly and to regulate private harms to the environment.
The value of this shift is debatable. Nonetheless, while Chapter 1 demonstrated that the judiciary’s response
to climate-related litigation and environmental activist pressure (and proposed innovation) has been
‘classical’, the Environment Act suggests the Government is ‘innovating’. It remains to be seen whether
similar approaches will be adopted in other EU-transposed spheres of competence.

II1. The EU governance structure

The previous EU governance structure can be divided into two functions:

a) Information and advisory function
The Commission relies upon information submitted via Member States, its own assessments, and
advice produced by the European Environment Agency (EEA) - an expert body which fulfils
independent information and advice-provision roles. The EEAs role includes: “producing and
publishing independent assessments of progress in the implementation of the EU’s Environmental

Action Programmes, which are the guiding frameworks for long-term EU environmental policy”*”

b) Enforcement function
The Commission can take enforcementaction against Member States for infractions of environmental
law, with remedies including fines. The Commission can refer cases to the Court of Justice of the

407 DEFRA, Draft Environment (Principles and Governance) Bill, 19 December 2018, available at: [https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment data/file/766849/draft-environment-bill-governance-prin-
ciples.pdf], last accessed 23 May 2022. See: Foreword by Rt Hon Michael Gove MP, p.3 [“world-leading, statutory, and
independent environment body”]; DEFRA, A Green Future, p.106 [“world-class fisheries management system”]; p.118
[“lead the world in the develop... of low carbon technologies”]; p.199 [“lead the world in marine protection”]; p.134
[“world-leading statistical model”]. I am grateful to Professor Elizabeth Fisher for these references.

408 As Madison observed in the aftermath of the American Revolution, conditions favourable to recasting old structures in the
aftermath of upheaval are “unlikely to endure” for long: Holmes, ‘Precommitment and the Paradox of Democracy; at p.216.

409 DEFRA, ‘Draft Environment (Principles and Governance) Bill: Statement of Impacts, p.2, (December 2018), p.2, available

at: [https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/766291/env-bill-
statement-impacts.pdf], last accessed 23 May 2022.
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European Union (CJEU). The UK was subject to a number of such actions (concerning water
quality;*° natural conservation;*!! and access to justice*?). In the UK’s case, the minimum lump sum
fine was EUR10 million.*”* Since 2008, the Commission has additionally maintained a complaints
and reporting service, where citizens may report alleged breaches of environmental law.

As DEFRA acknowledged, upon leaving the European Union, “the governance, information and advisory
functions provided under the EU regime will be lost”*'* This analysis closely informed the Act’s structure.

IV. Incorporation of environmental principles

The principles

The first major shift concerned the status and effect of the ‘environmental principles’ which are embedded in
the EU legal order. Article 11 TFEU provides: “Environmental protection requirements must be integrated
into the definition and implementation of the Union’s policies and activities, in particular with a view to
promoting sustainable development.”*" This is known as the ‘integration principle. Article 191(2) TFEU
provides that “Union policy on the environment shall aim at a high level of protection”, guided by four
principles:*'¢

1. The precautionary principle, which requires regulatory action even where risks have not been established
with certainty;*”

2. 'The prevention principle, which requires a proactive rather than a reactive approach to environmental
harm;*#

3. 'The rectification at source principle, which requires action to prevent pollution at its source, rather than
mitigating its effects;

4. The polluter pays principle, which requires that polluters bear the financial burden of their activities.*?

These principles permeate EU environmental policy, legislation, and case law. The precautionary principle

has influenced the Water Quality Directive*® (which subjects potentially toxic chemicals to regulatory

410 Case C-56/90 Commission v United Kingdom [1993] ECR 1-04109.

411 Case C-6/04 Commission v United Kingdom [2005] ECR I-09017.

412 Case C-530/11 Commission v United Kingdom [2014] 3 WLR 853.

413 Shortly after Brexit, it was decided that the new minimum lump sum for UK infringements would be EUR 8,215,000:
European Commission, ‘Communication from the Commission: Adjustment of the calculation for lump sum and penalty
payments proposed by the Commission in infringement proceedings before the Court of Justice of the European Union,
following the withdrawal of the United Kingdom, (2021/C 129/01), at C129/5.

414 DEFRA, ‘Draft Environment (Principles and Governance) Bill: Statement of Impacts, (December 2018), p.2, available at:
[https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/766291/env-bill-state-
ment-impacts.pdf], last accessed 23 May 2022.

415 Art. 11, TFEU.

416 Art. 191(2), TFEU.

417 For further explanation, see: Science for Environment Policy, The Precautionary Principle: decision making under
uncertainty, Future Brief Issue 18 (2017), Produced for the European Commission DG Environment by the Science
Communication Unit, UWE, Bristol. Available at: [https://ec.europa.eu/environment/integration/research/newsalert/pdf/
precautionary principle decision making under uncertainty FB18 en.pdf].

418 Rory Macrory, Principles of European Environmental Law, (Groningen, Europa Law Publishing: 2004).

419 Rena Steinzor, ‘Devolution and Public Health, Harvard Environmental Law Review, (2000) vol. 24, pp.351-464.

420 Directive 2013/39/EU of the European Parliament and of the Council of 12 August 2013 amending Directives 2000/60/EC
and 2008/105/EC as regards priority substances in the field of water policy.
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standards) and Article 6(3) of the Habitats Directive,*?! which requires impact assessments to be undertaken
where proposed development is likely to have a significant effect. They serve as significant aides to judicial
determination, as in Waddenzee*** in the CJEU and Fishermen and Friends of the Sea v Minister of Planning
in the Privy Council.***

The new framework

Under the Act, the Secretary of State must prepare a policy statement, explaining “how the environmental
principles should be interpreted and proportionately applied” by Ministers when making policy and how to
interpret and apply those principles when taking into account other considerations.** The new architecture
makes five changes:

1. Requirement of ambition. The Act contains no provision equivalent to Art 191(2) TFEU that UK policy
“shall aim at a high level of protection”, although the Government maintains it will achieve equivalent or
superior level of environmental protection to the EU.**® More broadly, the Act lacks any “non-regression”
clauses.””® Outside the Act, the EU/UK Trade and Cooperation Agreement (TCA) includes wording
designed to prevent regression: namely, neither party shall “weaken or reduce, in a manner affecting
trade or investment between the Parties, its environmental levels of protection or its climate level of
protection below the levels that are in place at the end of the transition period”.*” However, the TCA
does not require parties to align ‘dynamically’ (i.e. to maintain equivalent regulatory standards in the
future) and only changes “affecting trade or investment” are encompassed.*?®

2. Scope. The policy statement only directly affects Ministerial policy formulation. In contrast to the EU
framework, it will not bind all public authorities or regulatory bodies and has no direct application to
developers or other parties. The Government refused to adopt the EAC’s recommendations that “duties
to meet targets and apply principles should apply” to all “departments and public bodies which deliver

421 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora.

422 Case C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee v Staatssecretaris van Landbouw, Natuurbeheer en
Visserij (“Waddenzee”), [2005] 2 C.M.L.R. 31.

423 Fishermen and Friends of the Sea v The Minister of Planning, Housing and the Environment (Trinidad and Tobago) [2017]
UKPC 37; see Chris Hilson, “The Polluter Pays Principle in the Privy Council,, JEL (2018) vol. 30, pp.507-517.

424 Environment Act 2021, s.17(1)-(3)

425 Rt Hon. Michael Gove MP, comments on Today programme, available at: BBC, ‘Gove: “Higher environmental standards”
outside EU”, 22 May 2018, [https://www.bbc.co.uk/news/av/uk-politics-44208941], last accessed 23 May 2022.

426 In the House of Lords debate, Lord Krebs explicitly noted the absence of non-regression provisions: “When we started out
on this journey towards an environment Bill, we were told it would be a non-regression Bill. I thought the idea was not
only to maintain but to strengthen environmental protections after leaving the European Union. Yet Clauses 16 to 18, as
the noble Baroness, Lady Parminter, explained so clearly, appear to weaken environmental protection”: Hansard, House
of Lords, debate on 28 June 2021, vol. 813, col. 574, available at: [https://hansard.parliament.uk/lords/2021-06-28/de-
bates/2COB4BE5-7D7A-4A85-8698-2EAEDD5388F4/EnvironmentBill], last accessed 24 May 2022.

427 Trade and Cooperation Agreement Between the European Union and the European Atomic Energy Community, of the
one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part [2019] O] C3841/178 (“EU /
UK TCA”), Part II, (Trade Arrangements), Heading I (Trade), Title XI (Level Playing Field), Chapter 7 (Environment and
Climate), Article 391(2).

428 For a critical assessment of non-regression, see: BDB Pitmans, ‘Brexit: Environment Bill 2019-21 and non-regression —

road to nowhere?’ (11 March 2021), available at: [https://www.bdbpitmans.com/blogs/brexit/84-brexit-environment-bill-
2019-21-and-non-regression-road-to-nowhere/], last accessed 24 May 2022.

78


https://www.bbc.co.uk/news/av/uk-politics-44208941
https://hansard.parliament.uk/lords/2021-06-28/debates/2C0B4BE5-7D7A-4A85-8698-2EAEDD5388F4/EnvironmentBill
https://hansard.parliament.uk/lords/2021-06-28/debates/2C0B4BE5-7D7A-4A85-8698-2EAEDD5388F4/EnvironmentBill
https://www.bdbpitmans.com/blogs/brexit/84-brexit-environment-bill-2019-21-and-non-regression-road-to-nowhere/
https://www.bdbpitmans.com/blogs/brexit/84-brexit-environment-bill-2019-21-and-non-regression-road-to-nowhere/

change”** Furthermore, policies relating to taxation, the armed forces, defence, and national security are
exempt from the requirement to have due regard to the statement. The Government rejected amendments
which challenged this exemption.**” The Government rejected amendments which attempted to remove
these exceptions.*"

3. Strength. Within the EU framework, the principles serve as “mandatory directives” for decision-makers,
courtesy of the direct effect of the provisions of TFEU.*> Under the new Act, Ministers must “have due
regard” to the policy statement.””’ The phrase “due regard” was strengthened from “have regard to” in
the Draft Environment Bill,*** after the EFRAC 14" Report described this as “too weak a duty”, risking “a
possible regression on current standards of environmental protection.”*”

4. Interpretative role. The TFEU Articles served as interpretative tools for courts (which permeates both
EU and English and Welsh case law). The policy statement will not afford direct guidance to judges,
although they may still have reference to articulations of the principles in existing English and retained
EU case law.**

5. Permanence. The TFEU Articles enshrine the environmental principles in constitutional documents,
which are procedurally onerous to alter. The policy statement can be varied by the Secretary of State at
any time, subject to the requirement to lay the draft statement before Parliament for 21 days and respond
to resolutions passed by either House or recommendations of House committees.*” However, despite
entreaties from expert witnesses before Parliamentary Committees, the policy statement is not subject
to positive parliamentary approval.**

Executive empowerment

The cumulative effect of these alterations is to significantly empower the executive. The Secretary of State
can shape the meaning of the environmental principles, which no longer have any freestanding statutory
authority. As Professor Fisher notes, “[w]hat is legally binding is thus what the Secretary of State declares
environmental principles to be”*” The Secretary of State may change their interpretation effectively at will.
Much criticism of the new framework accordingly focussed upon the risk of ‘backsliding’ on environmental
protection. David Elvin KC, a leading environmental barrister, noted that the Draft Bill “leaves open the
extent to which Ministers could depart from the EU concepts” and “does not guarantee consistency or even
equivalence with the EU principles other than in general statements of intent”** Speaking extra-judicially,

429 EAGC, Eighth Report of Session 2017-19, “The Government’s 25 Year Plan for the Environment, 18 July 2018, p.35, Para 99.

430 Hansard, Environment Bill, House of Commons: motion to disagree with Lords amendment 28, Division 88: held on 20
October 2021 at 16:59, 309 Ayes, 185 Noes, available at: [https://votes.parliament.uk/Votes/Commons/Division/1113], last
accessed 27 July 2022.

431 Hansard, House of Commons, vol. 703, debate on 8 November 2021, cols. 101-103.

432 Lord Sales JSC, ‘Re-Casting Environmental and Planning Law’, PEBA Keynote Address (Autumn 2020), p.4, [10].

433 Environment Act 2021, s.19(1).

434 S.4(1): “A Minister of the Crown must have regard to the policy statement on environmental principles when making,
developing or revising policies dealt with by the statement.”

435 EFRAGC, ‘Pre-Legislative Scrutiny of the Draft Environment (Principles and Governance) Bill, House of Commons, (30
April 2019), para. 34 available at: [https://publications.parliament.uk/pa/cm201719/cmselect/cmenvfru/1893/189302.htm],
last accessed 27 May 2022.

436 European Union (Withdrawal) Act 2018 (“EUWA 2018”), s. 6(3); s 6(7); cf. Lipton v BA City Flyer [2021] EWCA Civ 454
at [69].

437 Environment Act s.18(4).

438 Professor Maria Lee stated in evidence: “The language of the national policy statement should be subject to very wide
consultation, and it should also be subject to parliamentary approval. The only way to ensure that, is to have those
procedural commitments in the Principles and Governance Bill that we are promised” EAC, ‘Oral Evidence: Government’s
environmental principles and governance consultation, HC 1062, 12 June 2018, Q28; cited, ‘Eighth Report, p.38.

439 Fisher, ‘Executive Environmental Law’, p.175.

440 David Elvin KC, seminar talk, “The Environment Bill 2020: Environmental Principles and the Transparency of

Environmental Protection;, available at: [https://www.landmarkchambers.co.uk/wp-content/uploads/2020/05/The-Envi-
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Lord Sales JSC noted these criticisms and warned that “it is important that an effective balance is achieved
between law and policy”*! These criticisms are not without foundation. The first Draft Policy Statement
on Environmental Principles, released for consultation in March 2021,** was received critically.*> Multiple
environmental groups have noted the absence of the ambitious language of the Conservative Manifesto and
25 Year Plan.*** In particular, the Government’s definition of the ‘proportionate’ application of the principles
sometimes reads as a licence to ignore the principles altogether. The environmental effects to be considered
are those which “are likely to occur” and “have a substantial impact” - thus apparently negating any need
to consider ‘fat-tailed” probabilities of unlikely but substantial harms, which are symptomatic of most
environmental disasters (i.e. the Deep Water Horizon oil spill).**> Where the impact is limited, minister are
“to apply the policy statement in a lighter-touch way”** Finally, where imminent action is needed, the duty
is applied proportionately “to the context and the need for a rapid response.”**’

However, executive empowerment is a double-edged sword. In prioritising flexibility, the Act gives
governments of all political hues significant scope to make consideration of environmental impacts more or
less onerous. For instance, a more environmentally proactive Policy Statement could:

i. instruct Ministers to consider, at the commencement of the policy making, environmental objectives
while developing other departmental objectives and require “best endeavours” to ensure those objectives
intersect;**

ii. impose a duty to consider and attempt to mitigate all environmental impacts, however negligible, or;

iii. introduce a presumption in favour of environmental improvement, applicable to all government action.

The policy statement is merely a tool — and potentially a powerful one - for the Government to set its
environmental agenda. This element of the Act affirms the primacy of politics (and political will) over law.
It serves to implicitly reject the ‘precommitment’ model. The same conclusion can be drawn from the Act’s
approach to Environmental Improvement Plans (EIPs).

ronment-Bill-2020---environmental-principles-and-transparency-of-environmental-protection.pdf], last accessed 27 May
2022.

441 Lord Sales JSC, ‘Re-Casting Environmental and Planning Law’, p.7 [19].

442 DEFRA, ‘Draft Environmental Principles Policy Statement’ (10 March 2021), available at: [https://www.gov.uk/
government/consultations/environmental-principles-draft-policy-statement], last accessed 27 May 2022. (Hereafter, “March
2021 Draft Policy Statement”).

443 A second draft Policy Statement was published on 12 May 2022, available at: [https://www.gov.uk/government/
publications/environmental-principles-policy-statement], last accessed 27 May 2022.

444 ClientEarth, ‘Consultation on the draft Policy Statement on Environmental Principles, 10 March 2021, available at:
(https://www.clientearth.org/media/Oy4grypf/clientearth-response-to-environmental-principles-policy-statement.pdf],
last accessed 27 May 2022; Greener UK, ‘Consultation Response: Draft Environmental Principles Policy Statement,

26 May 2021, available at: [https://www.wcl.org.uk/docs/Greener%20UK%20WCL%20response%20t0%20draft%20
environmental%20principles%20policy%20statement%20consultation.pdf], last accessed 27 May 2022.

445 March 2021 Draft Policy Statement, p.9.

446 Ibid.

447 March 2021 Draft Policy Statement, p.10.

448 A proposal endorsed by Greener UK, ‘Consultation Response, p.12; and ClientEarth, ‘Consultation, p.4.
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V. Environmental Improvement Plans (EIPs)

The Act approaches environmental improvement with reference to quantitative targets and plans to attain

those targets.*”” The Secretary of State is under a duty to “prepare an environmental improvement plan,™**°

which “must set out” the Government’s plan “to improve the natural environment”*! The Government’s 25
Year Plan retrospectively became the first EIP.** The Secretary of State is also subject to annual reporting*?
and five-year review requirements.*** EIPs are simultaneously the means of delivering the Government’s

agenda for environmental improvement and the basis of progress measurement.

Three features of this structure have attracted criticism. First, the EIP is a policy document with a statutory
footing, creating a “de-legalised” form of environmental law.*** The creation and content of the EIP is a
Ministerial responsibility. The Secretary of State must lay each new EIP;*° any revisions to existing EIPs;*’
and their annual report*® before Parliament. None of these processes require an affirmative vote; nor do
they explicitly require deliberation. Second, the EIPs and targets do not relate to standards set in existing
legislation.** Third, if the EIPs are accountability mechanisms, it is at least questionable that DEFRA - the
body apparently being held to account - should set the targets and the plans without third party deliberation
or external scrutiny. However, EIPs are empty vessels, which can achieve as much or aslittle as the government
in power desires. The Environment Act keeps all questions of environmental regulation ‘live, rather than

taking them out of the hands of the electorate and future governments.

VI. Enforcement and the Office for Environmental Protection

The OEP

Eleanor Sharpston, the United Kingdom’s final Advocate-General to the CJEU, once quipped that
unenforceable environmental law is like a “Ferrari with its doors locked shut”: good looking, but useless.**
The enforcement powers of the Office for Environmental Protection - the third potential ‘precommitment’
mechanism - regrettably fall into this category. Established in November 2021, the OEP is the statutory
body which fulfils the information, advisory, and enforcement functions previously undertaken by the EEA
and the Commission. In the absence of any parliamentary oversight over the environmental principles and
EIPs, the OEP’s enforcement powers are especially significant, as the only effective third-party accountability
mechanism. The centrepiece of the OEP’s powers is ‘environmental review, which operates similarly to
judicial review but may only be brought by the OEP.

449 Environment Act ss.1-7.

450 Environment Act s.8(1).

451 Environment Act s.8(4).

452 Environment Act s.8(8).

453 Environment Act s.9.

454 Environment Act s.10.

455 Fisher, ‘Executive Environmental Law’, p.180.

456 Environment Act s.13(3).

457 Environment Act s.10(7)-(8).

458 Environment Act s.9(7)-(8).

459 Fisher, ‘Executive Environmental Law’, pp.181-182.

460 Opinion of Advocate General Sharpston, Bund fiir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen, Case C-115/09, [77].
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The effectiveness of environmental review is hampered in four ways. Initially, the investigating process which
precedes an environmental review is slow and cumbersome. The OEP’s enforcement powers are arranged
as a chronological sequence: an investigation;*' followed by the issuing of a report;*? followed by legally
non-binding ‘information™® or ‘decision** notices. Only following this process can the OEP bring legal
proceedings. To paraphrase Teddy Roosevelt, environmental review is the ‘big stick’ used once speaking
softly has failed - but the stick is placed a long way out of reach.

Next, the statutory threshold for initiating an investigation is anomalously high. The OEP may undertake an
investigation following a complaint* or independently* only where information “indicates that a) a public
authority may have failed to comply with environmental law” and that failure “would be a serious failure”*
As Professor Fisher notes, “indicates” suggests that OEP will determine whether there may have been a
serious failure based upon the complaint alone.**® Suspicion alone is insufficient. Other comparable statutory
regulators have much lower thresholds. For instance, a Judicial Commissioner under the Investigatory
Powers Act 2016 is permitted to “carry out such investigations, inspections and audits as the Commissioner
considers appropriate for the purposes of the Commissioner’s functions.”*® Suspicion suffices for the Equality
Commission, who “may conduct an investigation... only if it suspects that the person concerned may have
committed an unlawful act”*® As Professor Lee notes, the scope for enforcement is “very narrowly drawn
around unlawful acts” or unlawful omissions: what if the conduct is simply sub-optimal?*”' The definition of
“failing to comply with environmental law” is unusual too: as Eloise Scotford observes, it implies “that the
conduct covered is either wider or narrower than the literal meaning of this phrase”*>

The remedies available following a successful environmental review are also heavily restricted. Where a court
finds an authority has breached environmental law, the default remedy is a “statement of non-compliance”,
which “does not affect the validity of the conduct in question.”*”* The sole consequence of such a statement is
that the “authority must publish a statement that sets out the steps it intends to take in light of the review.*”*
The court may not grant any further remedy, like a quashing order, if doing so is “likely to cause substantial
hardship to, or substantially prejudice the rights of” a third party;** or would “be detrimental to good ad-
ministration”*® A court is therefore powerless to quash an unlawful act where a third party would endure
“substantial hardship”, such as capital wasted on a construction project if it were quashed. The only alternative
route to a remedy is if “there is an exceptional public interest reason to grant it”*”

461 Environment Act s.33(1)-(4).

462 Environment Act s.33(5)-(9).

463 Environment Act s.35.

464 Environment Act s.36.

465 Environment Act s.32.

466 Environment Act s.33(2).

467 Emphasis added.

468 Fisher, ‘Executive Environmental Law), p.178.

469 Investigatory Powers Act 2016, s.235(1) “Investigation and information powers”

470 Equality Act 2006 5.20(2)

471 Maria Lee, “The next generation of environmental law: Environmental accountability and beyond in the draft Environment
(Principles and Governance) Bill”, p.5.

472 Eloise Scotford, ‘Legislation and the Stress of Environmental Problems, Current Legal Problems, vol. 00 (2021), pp.1-29, at
p-25.

473 Environment Act s.38(7).

474 Environment Act s.38(12).

475 Environment Act s.38(9)(a).

476 Environment Act s.38(9)(b).

477 Environment Act s.38(10).
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Facts adapted from a 2015 case help us understand the practical implications of the first criterion in s38(8).”8
Imagine the Secretary of State grants permission to cull badgers, despite a legal obligation to ‘maintain their
population, and a third party contracts to conduct the cull. Following a successful environmental review, a
court issues a statement of non-compliance, because culling is inconsistent with population management.
This statement will not assist the badgers. The permission remains legally valid. Moreover, if the decision
were quashed, the third party might suffer substantial hardship if the contract were lost. If so, the court has
no choice but to allow the unlawful culling to continue. The court is denied the opportunity to assess other
factors and decide what is fair and just in the particular case.

The second criterion’s language is borrowed from the section 31(6) of the Senior Courts Act 1981 (SCA 1981).
This provision allows a court to refuse relief where there has been “undue delay” in making an application
which would cause “substantial hardship” or “be detrimental to good administration” However, there are
two critical differences in the Environment Act. s31(6) requires an element of fault — an undue delay — where
the Environment Act does not. Second, the Senior Courts Act gives the court a discretion, whereas the
Environment Act denies it. The Environment Act has the additional perversity of implying that permitting
unlawful behaviour to continue (by refusing to quash the decision) is conducive to good administration.
This is an unconventional approach to the rule of law.

The Anderson amendment

Having negotiated the Environment Bill’s passage through the Commons without losing a vote, the
Government was defeated multiple times on amendments in the House of Lords. Lord Anderson of Ipswich
tabled an amendment to clause 38(8) (now s.38(8)) which, in its final form, removed the restriction on
judicial discretion and instead provided five broad factors to which the Court must have regard.*’”” The
Lords agreed to this amendment twice, defeating the Government on 8 September and 26 October 2021.%%
Its supporters included the former Lord Chief Justice, Lord Thomas, who noted simply that the Government
“can trust the judges” and that there was “no greater protection any government could legitimately seek.”!
However, the Commons rejected the amendment on November 8", leaving the Act in its original state.*?

The debate over s.38 placed two subsidiary ‘rule of law’ principles in conflict. The principle of legality
requires that public bodies act lawfully and that courts offer effective remedies against unlawful conduct.
However, certainty in decision making and legislation, as a procedural value, is required to allow citizens
to conduct themselves appropriately. “The need for certain outcomes needs to be balanced against the need

478 RSPB v Secretary of State for the Environment [2015] EWCA Civ 227.

479 Hansard, House of Lords, Environment Bill, “Third Marshalled List of Amendments to be moved in Committee of the
Whole House’ (23 June 2011), p.12, [105], available at: [https://bills.parliament.uk/publications/41987/documents/440], last
accessed 27 July 2022.

480 Hansard, House of Lords, Environment Bill: Division 4, Amendment 27 to Clause 38. Contents, 153; not contents, 143,
available at: [https://votes.parliament.uk/Votes/Lords/Division/2570], last accessed 27 July 2022.

481 Hansard, House of Lords, Environment Bill, vol. 813, debate on 30 June 2021, col. 809, contribution of Lord Thomas
of Cwmgiedd, available at: [https://hansard.parliament.uk/Lords/2021-06-30/debates/ AAF704F9-AD60-40CA-94E6-
9E7A3C6E4655/EnvironmentBillthighlight=environment%20bill#], last accessed 28 July 2022.

482 Hansard, House of Commons, Environment Bill: Division 89, Lords amendment 31 disagreed to, 307 Ayes, 180 Noes,
available at: [https://hansard.parliament.uk/commons/2021-10-20/debates/ CE55C8E2-7CAF-40F2-8D93-0DE58EC702F5/
EnvironmentBill], last accessed 28 July 2022.
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for lawful outcomes,” said Lord Anderson on 8" September: “that balance can be performed by the courts
only in the individual case and not by preordaining the result.”** “It is perverse and without precedent,” he
argued on 26™ October, that third party interests “should automatically outweigh all other factors, including
the public interest in a clean environment and having the law enforced.”*

For the Government, Lord Goldsmith countered that protecting third parties was “essential to protect
fairness and certainty, values which lie at the heart of our civil justice system.”** He pointed to the special
requirements for legal certainty in planning cases. It would be disruptive if a planning permission for, say,
a shopping centre were quashed after the foundations were laid.**® He also noted environmental review will
take place outside the normal limits for judicial review, meriting extra protection for third parties, although

the Government chose to install the time delay into the new procedure.

Lord Goldsmith’s references to third parties require further context. Environmental review will be
used predominantly to challenge permissions and licenses granted to landowners and developers.
The Government’s policy is to encourage development and eliminate ‘bureaucratic’ speed-bumps. The
Government’s then-announced planning reforms (since abandoned) were nicknamed “Project Speed.”*¥
The sooner a third party expends capital or effort in reliance upon a decision, the sooner their interests will
qualify as “substantially prejudiced” if the decision is quashed. Moving quickly is therefore incentivised. The
Act provides developers with certainty and confidence. Less nobly, it also encourages indecent haste.

Lord Goldsmith offered two further defences for s38(8). Neither was convincing. First, he argued that the
European Court of Justice “cannot issue these kinds of remedies to member states”, so the OEP would have
“a far more direct impact on third parties than the previous system.”** This is only half the story. The EU
regime could fine member states. The OEP has no such power. Furthermore, the Act expressly excludes
damages from the range of available remedies.*® Admittedly, a state entity fining the state itself would have
posed difficulties: the state is not a profitable entity and tax-payers would see no benefit. However, the threat
of financial penalty is an important deterrent which has been lost. Second, Lord Goldsmith described the

483 Hansard, House of Lords, Environment Bill, debate on 8 September 2021, col. 900, contribution of Lord Anderson
of Ipswich, available at: [https://hansard.parliament.uk/Lords/2021-09-08/debates/962D384A-3300-47A2-A2C3-
9A9CFFD84050/EnvironmentBill#], last accessed 28 July 2022.

484 Hansard, House of Lords, Environment Bill, vol 815, debate on 26 October 2021, col. 687, contribution of Lord Anderson
of Ipswich, available at: [https://hansard.parliament.uk/lords/2021-10-26/debates/C404149A-D773-4E4B-BFD8§-
4757A09A05A7/EnvironmentBill#contribution-80A9332A-C4D7-47AE-8C03-388 A65874C38], last accessed 28 July 2022.

485 Hansard, House of Lords, Environment Bill, vol 814, debate on 8 September 2021, col. 898, contribution of Lord Goldsmith
of Richmond Park, available at: [https://hansard.parliament.uk/Lords/2021-09-08/debates/962D384A-3300-47A2-A2C3-
9A9CFFD84050/EnvironmentBill#], last accessed 28 July 2022.

486 Hansard, House of Lords, Environment Bill, Volume 815, debate on 26 October 2021 col. 683, contribution of Lord
Goldsmith of Richmond Park, available at: [https://hansard.parliament.uk/lords/2021-10-26/debates/C404149A-D773-
4E4B-BFD8-4757A09A05A7/EnvironmentBill#], last accessed 28 July 2022.

487 Clea Skopeliti, ‘Ministers ‘to ditch overhaul of planning laws’ after criticism, The Guardian, 11 September 2021, available
at: [https://www.theguardian.com/politics/2021/sep/11/ministers-to-ditch-overhaul-of-planning-laws-after-criticism], last
accessed 27 July 2022.

488 Hansard, House of Lords, Environment Bill, Volume 812, debate on 7 June 2021 col. 1305, contribution of Lord Goldsmith
of Richmond Park, available at: [Environment Bill - Hansard - UK Parliament], last accessed 28 July 2022; Hansard, House
of Lords, Environment Bill, Volume 815, debate on 26 October 2021 col. 683, contribution of Lord Goldsmith of Richmond
Park, available at: [https://hansard.parliament.uk/lords/2021-10-26/debates/C404149A-D773-4E4B-BFD8-4757A09A05A7/
EnvironmentBill#], last accessed 28 July 2022.
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clause as “an extension of the existing position for legal challenges, including under the Senior Courts Act
1981 and the Tribunals, Courts and Enforcement Act 2007, suggesting that the Government was “building
on these precedents”*”* As noted above, the relevant provisions in SCA 1981 concerning judicial discretion
to award remedies fundamentally differ from those in the Environment Act.

Interaction with judicial review

In addition to environmental review, the Act empowers the OEP to apply for judicial or statutory*' review
where the breach is serious**? and the application “is necessary to prevent, or mitigate, serious damage to the
natural environment or to human health”*” This is called the ‘urgency criterion’ Once again, these restrictions
are anomalous: the Equality Commission, for instance, is subject to no such restrictions. Surprisingly, the
Government expects the OEP’s enforcement powers “to lead to a reduction in the number and costs of
judicial reviews”, reasoning that the OEP’s role as a “focal point for the receipt of complaints” will deter other
organisations from bringing their own judicial reviews. ** This is highly improbable. A litigant who wants a
decision quashed - which, as the first Chapter demonstrated, applies to many activist challenges - is better
off applying for judicial review, because the slow investigative process and restricted remedies available to
the OEP make it less likely to achieve the litigant’s desired outcome.

Independence

In early documents, the Government twice promised a “world-leading, independent” body.*> The finished
Act suggests otherwise. The Act affords the Government scope to interfere at multiple points in the OEP’s
governance structure and enforcement processes. Questions of legal independence usually engage the
principle of the separation of powers: there is a constitutional expectation that one branch of government
will not interfere with another’s operation unless expressly authorised. However, in this case, the prospect of
government limiting the OEP’s use of its enforcement powers also impinges upon the rule of law. It remains
to be seen whether the OEP’s lack of independence hampers its ability to enforce environmental law. If it
does, then the rule of law will be weakened as a result.

The OEP’s independence might indeed be questioned. As Lord Sales noted in a PEBA Keynote Address
in Autumn 2020, although the OEP is “legally required to ‘act objectively and impartially;** this does not
necessarily denote independence”®” More controversially, the OEP’s exercise of its enforcement powers
is subject to guidance from the Secretary of State.*® The Environment Act mandates that the OEP “must

have regard to the guidance” of the Secretary when “preparing its enforcement policy” and “exercising its

490 Hansard, House of Lords, Environment Bill, Volume 815, debate on 26 October 2021 col. 683, contribution of Lord
Goldsmith of Richmond Park, available at: [https://hansard.parliament.uk/lords/2021-10-26/debates/C404149A-D773-
4EAB-BFD8-4757A09A05A7/EnvironmentBill#], last accessed 28 July 2022.

491 This includes applications made under: ss.287 and 288 of Town and Country Planning Act 1990; .63 Planning (Listed
Buildings and Conservation Areas) Act 1990; 5.22 of the Planning (Hazardous Substances) Act 1990; s.113 Planning and
Compulsory Purchase Act 2004.

492 Environment Act 5.39(1)(a). The OEP may additionally intervene in other proceedings where it “considers the alleged
failure... would be serious”: s.39(7).

493 Environment Act s.39(2)

494 DEFRA, Statement of Impacts, p.5

495 DEFRA, ‘A Green Future, Foreword by Rt Hon Michael Gove MP, p.7.

496 Environment Act s.23(2).

497 Lord Sales JSC, ‘Re-Casting Environmental and Planning Law;, p.7, [17], citing Environment Bill 2019-21 HC Bill
(2019-21) clause 22(2).
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enforcement functions™** The OEP therefore lacks independence when determining what constitutes a
serious breach of environmental law;** whether environmental damage is “serious”;*! or how to prioritise
cases.”” The only limitation upon the Secretary of State’s statutory power to ‘guide’ OEP’s regulatory conduct
is a duty to “have regard to the need to protect its independence”>”

During the Lords’ Committee stage, Lord Krebs moved a series of amendments, supported by Baroness
Jones of Whitchurch.” Amendment 94 removed the phrase “must have regard to” and replaced it with an
‘absolute duty’ to maintain the OEP’s independence. Lord Krebs noted that George Eustice, Secretary of
State for the Environment, Food, and Rural Affairs, had explained in a recent Radio 4 interview that the
government wished “to avoid the OEP becoming an “unaccountable regulator” or “making it up as it goes
along”. “It suggests to me a lack of trust in the OEP chair and board,” Lord Krebs noted, “as well as a wish to
control the way it operates”” As Lord Krebs noted, the government’s defence was that this was a standard
clause: for instance, guidance is permitted for other public bodies, like Natural England and the Climate
Change Committee. However, none of those bodies have responsibility enforcing the law against other public
bodies. A comparable entity, like the Information Commissioner, is not subject to such guidance. “What
is the point of guidance,” Lord Anderson asked, supporting the amendment, “if not influence?”>* “Why
should Defra have influence over the preparation of enforcement policy and the ‘exercise of enforcement
functions,” he continued, “that are specifically designed to be used against it?”*”” Lord Anderson concluded
by rightly suggesting that it “actually signals regulatory capture on the face of the Bill.”**® The amendment
was rejected by the Commons.

The OEP’s appointment structure is equally anomalous and gives considerable latitude to the Government
to appoint ‘friendly’ figures. The Secretary of State appoints the OEP’s non-executive members.”” The
non-executive members appoint the executive members and the chief executive, although the Secretary
of State “must be consulted before a person is appointed as chief executive’'° Furthermore, non-executive
members “may be removed from office by notice given by the Secretary of State” where they fail to discharge
their functions; or they are, “in the opinion of the Secretary of State, unable or unfit to carry out the member’s
functions”!! The Act provides no definition of ‘unfitness’ for office; nor is the Secretary of State’s opinion
subject to any modifier, such as “reasonable”. This is a broad discretion.
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506 Hansard, House of Lords, Environment Bill, vol 815, debate on 26 October 2021, col. 636, contribution of Lord Anderson
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https://hansard.parliament.uk/Lords/2021-06-28/debates/2C0B4BE5-7D7A-4A85-8698-2EAEDD5388F4/EnvironmentBill

By convention or statute, comparable statutory bodies require varying degrees of parliamentary
involvement.”> The Auditor and Comptroller-General of the National Audit Office are appointed with the
Commons’ consent, upon the joint recommendation of the Prime Minister and Chair of the Committee of
Public Accounts (by convention, an opposition Member).’* The Commissioners and Chair of the Electoral
Commission are appointed on the recommendation of the Speaker of the House, following consultations with
the leadership of both parties.’'* The Chair and members of the Office of Budget Responsibility are appointed
by the Chancellor of the Exchequer, but with the consent of the Treasury Select Committee (which notably
includes opposition Members).””* This latter system was preferred by the EAC, who recommended that a
Parliamentary Committee have a veto over the appointment of the OEP’s Members and Chief Executive.>'¢
Once again, the recommendation was rejected.

Questions over the Government’s powers to guide (or appoint) its own regulators are unlikely to be isolated
to the OEP. The Government intends to take the same approach in two forthcoming Bills. First, Section
129(4) of the Online Harms Bill, presently before Parliament, requires Ofcom to consult the Secretary of
State for Digital Media, Culture, and Sport on Ofcom’s enforcement policy. Moreover, Section 143 of the Bill
permits the Secretary of State to designate a statement of ‘strategic priorities, which may include enforcement.
Second, in the DCMS consultation, entitled Data: A New Direction, the Government proposes to alter data
protection legislation such that the Minister would appoint the CEO of the Information Commissioner’s
Office (ICO) instead of the CEO’s selection by the ICO Board and confirmation by Ministers as is presently
the case. Additionally, the Government proposes to introduce a ‘guidance power’ for the ICO.>"’

The foregoing analysis has demonstrated how the Environmental Principles Statement and EIPs grant
the Government a broad discretionary power to formulate environmental policy, while the OEP’s weak
enforcement powers permits the Government to operate with limited regulatory scrutiny. If the first
two examples are justifiable rejections of the precommitment model, from a political constitutionalist
standpoint, the third is not. The Governments justification for erecting a Potemkin regulator was weak and
seemingly self-serving. The apparent intention to adopt the same approach with other established bodies
raises credible suspicions that the Government wishes to diminish regulatory accountability in all fields of
regulated conduct. As such, the Environment Act will have significant ramifications beyond environmental
law: it is a template for pernicious regulatory design.

512 Dr Ronan Cormacain makes related criticisms in ‘Environment Bill - Office for Environmental Protection: A Rule of
Law Analysis, Bingham Centre for the Rule of Law (4 June 2021), p.16, available at: [https://binghamcentre.biicl.org/
documents/115 environment bill report version 2 pdf.pdf], last accessed 9 June 2022

513 National Audit Act 1983, as amended by Budget Responsibility and National Audit Act 2011 s.11(3).

514 Political Parties, Elections and Referendums Act 2000 s.3(2).

515 Budget Responsibility and National Audit Act 2011, Schedule 1, Para 3.

516 EAC, ‘Scrutiny of the Draft Environment (Principles and Governance) Bill; (24 April 2019), [85].

517 Department of Digital, Culture, Media, and Sport, ‘Data: A New Direction, (10 September 2021) available at: [https://www.
gov.uk/government/consultations/data-a-new-direction], last accessed 1 August 2022.
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VII. Waste, discretionary power, and the rule of law

The Environment Act has one final surprise in its waste efficiency powers.”'® Found in Part III and Schedule
4 of the Act, the Act enables the Secretary of State to make regulations concerning “producer responsibility
obligations”*" For the uninitiated, entities which use packaging or sell packaged goods may be ‘obligated
packing producers. Such producers are subject to obligations to: reduce the quantity of packaging produced;
minimise the proportion of packaging which goes to landfill; and to increase the proportion of recyclable
waste. The “producer responsibility” model of waste management puts the onus on producers to make these
changes, rather than passing the responsibility to consumers.**

Despite their mundane subject-matter, the powers conferred by the Act on the Secretary of State are ex-
traordinarily expansive. The provisions which may be made by the Secretary of State are wide-ranging.”*
There is no qualitative restriction upon the obligations which may be imposed upon regulated producers.**
The Secretary of State may require “payment of a sum of money”, without restriction upon amount, to
whom, or from whom.”” Additionally, the potential enforcement mechanisms for these regulations are
strikingly powerful, ranging from powers of entry to potential criminal sanctions. The Secretary of State
may create regulations which “may include provision conferring on an enforcement authority powers of
entry, inspection, examination, search and seizure”*** The only limitation is that a warrant is required if the
regulations confer a power to “enter premises by force; enter a private dwelling without the consent of the
occupier; [or to] search and seize material.”** Furthermore, the Secretary of State may, by regulation, provide
for civil sanctions for breaches®® or create “criminal offences punishable with a fine”.>*” Lastly, provisions for
scrutiny of these regulations are comparably weak. The regulations must, in the opinion of the Secretary of
State, meet certain standards (i.e. “produce environmental or economic benefits”).”* They are then subject
to an affirmative procedure in Parliament.**

These powers may appear to be another example of discretionary power within the Environment Act, or the
executive’s liberty to make up its mind later on. The use of secondary legislation to create a complex regulatory
framework at a time of the Secretary of State’s convenience is certainly a rejection of precommitment.
However, the tension between these powers and the rule of law, in its traditional Diceyan sense, is more
interesting. One core element of A.V. Dicey’s conception of the rule of law was that “no man is punishable or
can be lawfully made to suffer in body or goods except for a distinct breach of law established in the ordinary
legal manner before the ordinary courts of the land.”>*" As explained more fully in Chapter 3, this requires
the law to be certain, prescriptive, clear, and characterised by a limited discretion. It is easy to critique the
Schedule 4 powers on this basis. The framing is capacious and therefore vague. The powers leave enormous

518 Professor Jeff King noted the rule of law implications of these provisions in a short speech delivered as part of a conference
hosted by UCL Laws. King indicated that these thoughts will feature as part of a forthcoming book. See: [https://www.ucl.
ac.uk/law-environment/climate-change-and-rule-law], last accessed 30 August 2022.

519 Environment Act, s.50(1).

520 OECD, ‘Extended producer responsibility, available at: [https://www.oecd.org/env/tools-evaluation/extendedproducerres-
ponsibility.htm], last accessed 8 July 2022.

521 Environment Act, Sched. 4, (2).

522 Environment Act, Sched. 4 (2)(2).

523 Environment Act, Sched 4 (3)(2).

524 Environment Act, Sched. 4 (16)(1).

525 Environment Act, Sched. 4 (16)(3)(a)-(c).

526 Environment Act, Sched. 4 (17)(1).

527 Environment Act, Sched. 4 (17)(2).

528 Environment Act, Sched. 4 (9)(1)(b).

529 Environment Act, s.50(5).

530 A.V. Dicey, Introduction to the Study of the Constitution, (2™ ed.) (London, 1959), p.lv.
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discretion to the Secretary of State. As a result of both the vagueness and the executive’s discretion, nobody
can know ahead of time what the rules might be. The Schedule 4 powers are therefore not prescriptive.
The Secretary of State could impose extremely onerous obligations, with harsh and potentially criminal
sanctions at a moment’s notice. Dicey would surely deem these powers arbitrary.

These provisions can therefore be interpreted in two different ways. On one view, the Government has
granted itself license to wield substantial coercive powers against private parties, while establishing weak
regulatory oversight over its own conduct. The Government appears to seek the strongest possible power, with
the weakest possible accountability. On this account, the political constitutionalist model of environmental
governance has gone too far. The Government’s proposed regulations should have been held in check by
improved accountability mechanisms; or the Schedule 4 powers should have been drafted more tightly, to
limit the Government’s options. In short, precommitment was needed.

The alternative view is that there are key differences between the powers used to regulate private entities and
public bodies which justify the design of these powers. First, private interests are protected by the rules of
procedural fairness and a host of other legal rights (i.e. property rights), which mitigate the impact of the
more draconian enforcement measures. Second, these powers are intended to protect public interests against
harms caused by private entities. The generation of waste is a classic collective action problem: it therefore
demands a government response, as explained in the introduction to this report. Third, the power to amend
the regulations must be flexible because the nature of waste management problems is always changing: new
chemicals, designs, materials, dimensions, volumes are introduced daily. Therefore, the framework which
grants the Secretary of State the power to regulate must itself be flexible. Fourth, in principle, the rule of
law should encompass both the protection against state power (i.e. the unaccountable or unlawful use of
power by state officials) and the protection against private coercion and exploitation (i.e. the use of power by
private individuals and/or corporations to harm environment and avoid accountability for that harm). The
unsettling conclusion, on this view, is that strong state powers are necessary to ensure that private entities
adhere to the rules. Executive empowerment is simply a necessary evil in order to achieve this end. Does
this model of environmental regulation therefore pose a fatal problem for the Diceyan conception of the rule
of law? Chapter 3 argues that it does.
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Chapter 3 - The environment and the rule of law

I. Introduction

“When I use a word,” Humpty Dumpty said in rather a scornful tone, “it means just what I choose it
to mean—neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so many different things.”

“The question is,” said Humpty Dumpty, “which is to be master—that’s all.”>*

In 2013, the Governing Council of the United Nations Environment Programme (UNEP) met in Nairobi
for its first universal session.”? In his opening comments, Ban Ki-Moon, the then-Secretary General, hailed
UNEP’s role as an international environmental policy-making body.”** The resulting body of decisions
included the little-noticed Decision 27/9, entitled “Advancing justice, governance and law for environmental
sustainability”>** Under paragraph 6, UNEP requested its Executive Director to lead UN efforts to “support
national [g]lovernments... in the development and implementation of environmental rule of law”>* The
meaning of “environmental rule of law” was left undefined. However, the Decision listed relevant aspects,
including “information disclosure, public participation, implementable and enforceable laws,” and “impartial
and independent dispute resolution.”

In connecting environmental issues with the rule of law, UNEP’s new project captured an emerging zeitgeist
as similar themes emerged independently in academic and extra-judicial commentary. In the same year,
Christina Voigt, a leading environmental scholar, published a collection of essays entitled Rule of Law for
Nature.”*® In September 2015, Philippe Sands KC, an international law expert and author of Principles of
International Environmental Law,”” delivered a lecture in the Supreme Court entitled ‘Climate Change and
the Rule of Law: Adjudicating the Future in International Law’>*® Lord Carnwath, a former Justice of the
Supreme Court, has spoken and published articles addressing the judicial role in developing environmental
protection; and, in 2021, delivered a lecture entitled ‘Climate Change and the Rule of Law’*** In Australia,
Brian Preston, Chief Judge of the New South Wales Land and Environment Court, has published widely on

531 Lewis Carroll, Through the Looking Glass, (Raleigh, NC: Hayes Barton Press edn., 1872), p.72.

532 Governing Council of the United Nations Environment Programme [GCUNEP], ‘Proceedings of the Governing Council/
Global Ministerial Environment Forum at its first universal session, Nairobi, 11-22 February 2013, (Distr. 12 March 2013)
[UNEP/GC.27/17]

533 ‘Proceedings of the Governing Council/Global Ministerial Environment Forum at its first universal session, Nairobi, 11-22
February 2013, [5].

534 ‘Decision 27/9: Advancing justice, governance and law for environmental sustainability, UNEP/GC.27/17, pp.35-36.

535 ‘Decision 27/9: Advancing justice, governance and law for environmental sustainability, p.35. Emphasis added.

536 Christina Voigt (ed.), Rule of Law for Nature: New Dimensions and Ideas in Environmental Law, (Cambridge: Cambridge
University Press, 2013).

537 Philippe Sands KC, Principles of International Environmental Law (2nd ed.) (Cambridge: Cambridge University Press,
2003).

538 Philippe Sands KC, ‘Climate Change and the Rule of Law: Adjudicating the Future in International Law’ JEL (2016) 28,
pp-19-35.

539 Lord Carnwath, Judges and the Common Laws of the Environment, JEL (2014) vil. 26, pp.177-187; ‘Climate Change and
the Rule of Law’, (22 March 2021) Luther Lecture, Bucerius School, Hamburg, pp.1-16, available at: [https://www.ucl.ac.uk/

laws/sites/laws/files/climate change and the rule of law - lord carnwath cvo 22.3.21.pdf], last accessed 27 May 2022.
See also: ‘Climate Change Adjudication after Paris: A Reflection, JEL (2016) vol. 28, pp.5-9.
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the contribution of the courts to climate change®*® and (once again) the “enduring importance of the rule of

law

»54 Meanwhile, since the 2013 Decision, UNEP has sponsored multiple regional conferences which have

specifically developed the meaning of ‘environmental rule of law’. Such a proliferation of literature begs the
question: what does the ‘rule of law’ mean, when it goes ‘green’?

This chapter presents the first survey of this emerging body of ideas, advancing three arguments:

ii.

iii.

Viewed comparatively, these works represent a sustained debate over the definition of the rule of law
and its relationship with environmental adjudication. Multiple meanings coexist in (presently) latent
conflict. The absence of an agreed definition is unsurprising. As Professor Jeremy Waldron has observed,
the ‘rule of law’ is an “essentially contested concept”*** For some, it is a limited concept which describes
ideal qualities of the law (such as clarity, prospectivity, and stability) and procedural rights, like access
to an impartial judiciary.>® In a highly influential and more recent exposition, Lord Bingham offered a
fuller definition of eight core principles, which included substantive human rights protection.”** When
applied in an environmental context, three broad ‘ideal types’ can be discerned: ‘formalist], ‘procedural,
and ‘substantive.**

These competing definitions relate closely to competing visions of the proper role of the judiciary. As
such, this body of work also represents an emerging, ‘indirect’ debate over judges’ role in environmental
adjudication. In particular, as the number of normative values and rights contained within the rule of
law increases, the greater the influence of the judiciary in making decisions involving those values. Cor-
respondingly, the pursuit of ‘environmental rights’ under an ‘environmental rule of law’ project increases
the influence of the judiciary.

The rule of law is not simply a contested value: it is also a value with which to contest or legitimate
political and constitutional views, carrying considerable weight as a reference point in debates. In
such debates, all parties want the rule of law ‘on their side’ as Preston CJ observes, it “stands as the
pre-eminent legitimating political ideal in the world today.**$ For instance, as demonstrated in Chapter
2 of this report, both sides in the parliamentary skirmishes over the Environment Act contended that
their proposals were in conformity with the rule of law. However, their chosen meanings differed.
This broaches Humpty Dumpty’s famous question: which meaning is to be the master? This chapter
suggests that the accounts of the rule of law and judicial role articulated by Conservative ministers
differ substantially from those articulated by judges themselves. In the Conclusion, the implications of
this latent conflict are explored - in particular, the constitutional challenges we can expect when latent
conflicts become manifest.

540 Brian Preston CJ, “The Contribution of the Courts in Tackling Climate Change, JEL (2016) vol. 28, no. 1, pp.11-17.
541 Brian Preston CJ, “The enduring importance of the rule of law in times of change, speech delivered at Environment and

Planning Law Association (NSW) Annual Conference, 13 October 2011, Sydney, pp.11-18, available at: [https://papers.ssrn.
com/sol3/papers.cfm?abstract id=2345986], last accessed 27 May 2022.

542 Jeremy Waldron, ‘Is the Rule of Law an Essentially Contested Concept (in Florida)?’ (2002) Law and Philosophy vol. 21, no.

2, pp.137-164, at p.137.

543 See: Dicey, Introduction to the Study of the Constitution, pp.181-205; and Joseph Raz, “The Rule of Law and its Virtue’ (1977)

93 LQR 195, and The Authority of Law (Oxford: Clarendon Press, 1979).

544 Lord Bingham, The Rule of Law (London: Penguin, 2008), p.8. Lord Bingham summarised the rule of law as ensuring that:

“all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of
laws publicly made, taking effect (generally) in the future and publicly administered in the courts”

545 For a comprehensive analysis, see: Paul Craig, ‘Formal and substantive conceptions of the rule of law: an analytical

framework], PL (1997), Aut., pp.467-487. For ‘thin’ vs. ‘thick’ dichotomy, see (inter alia) Richard Dworkin, A Matter of
Principle (Cambridge, Mass: Harvard University Press, 1985), p.11-12. See also: Jeftrey Jowell, “The Rule of Law’ in The
Changing Constitution (9th edn) (Oxford: Oxford University Press, 2019), pp.3-28, and earlier editions.

546 Preston CJ, “The Enduring Importance of the Rule of Law’, p.2.
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II. Three ‘ideal types’ of the rule of law

It is helpful to have reference points which broadly summarise the competing definitions of the rule of law
and, by extension, its relationship with environmental adjudication. This is best achieved by describing ‘ideal
type’ positions — a synthesis of familiar arguments, assumptions, and views which do not correspond to any
single individual’s position. Three ‘ideal types’ of the rule of law can be identified, respectively labelled:
‘formalist’; ‘lawful process’; and ‘substantive.**” Each ideal type reflects a different emphasis within the rule
of law’s constituent elements.***

The ‘formalist’ ideal type - a law of environmental rules

A formalist approach idealises law as a body of rules: a set of clear proscriptions or definitions of appropriate
conduct, which exist prior to their application and determine legal outcomes. It envisions humans as rational
planners, who seek to know the legal consequences of action in advance, so that they can maximise the
efficient use of resources.”® As such, a formalist ideal type:

i. emphasises the values of clarity, certainty, and prospectivity in law-making - as in the works of Raz,
Dicey, and Hayek, who argued that determinate rules are required to protect individuals’ rights from the
dangers of (arbitrary) discretion;>*°

ii. seeks a clear division between legislative and judicial functions, because the requirement of clarity also
applies to constitutional arrangements and judicial ‘interference’ or ‘overreach’ creates uncertainty and
undermines the democratic legitimacy of representative legislatures;

iii. conceives of judges as bound by laws, with limited discretion when applying principles to instant facts
to develop the law;

iv. excludes moral or normative content from the definitions of the rule of law.>"

In an environmental context, this approach can be described as a “law of environmental rules” which, as
demonstrated below, closely correlates with the vision espoused by Conservative ministers and implicit in
recent legislation.>*

547 Max Weber, Economy and Society (Guenther Roth and Claus Wittich eds., 1978), pp.19-22.

548 This approach is indebted to a famous article by Professor Richard Fallon, who developed four ‘ideal type’ models of the
rule of law, based upon American jurisprudence: “The Rule of Law’ as a Concept in Constitutional Discourse, Columbia
Law Review, (1997) vol. 97, no. 1, pp.1-56.

549 See Friedrich Hayek’s contention that the rule of law “means that government in all its actions is bound by rules fixed and
announced beforehand—rules which make it possible to foresee with fair certainty how the authority will use its coercive
powers in given circumstances, and to plan one’s individual affairs on the basis of this knowledge” The Road to Serfdom
(London, 1944), p.54.

550 Joseph Raz, “The Rule of Law and its Virtue’ in The Authority of Law: Essays on Law and Morality (Oxford Scholarship
Online ed., 2012), p.214.

551 Within this ‘ideal type; the procedural demands of certainty may come at the cost of potential injustice. As Friedrich Hayek
wrote, “[I]t does not matter whether we all drive on the left or the right- hand side of the roads so long as we all do the
same. The important thing is that the rule enables us to predict other people’s behaviour correctly, and this requires that it
should apply in all cases—even if in a particular instance we feel it to be unjust’, The Road to Serfdom, p.60.

552 Taking inspiration from the celebrated article by Justice Antonin Scalia, “The Rule of Law as a Law of Rules, University of
Chicago Law Review, (1989) vol. 56, no. 1175, p.11.

92



The ‘procedural’ ideal type - rule of law for the environment

Within the second ideal type, the rule of law is made effective not through the rigid application of rules to
facts, but a fair process of engagement between litigants and judges. The ‘procedural’ ideal type emphasises:

i. the procedural rights of access to justice and fairness in adjudication;

ii. apresumption that the law is inherently connected with reasonableness;

iii. a presumption that judges are reasonable and open to persuasion;

iv. abelief that, in order to resolve factually diverse disputes, judges must elaborate the connection between
pre-existing law and the facts of particular cases, which may lead to a gradual development of the law,
and;

v. a belief that judicial review is a vital guarantor of the executive’s lawful conduct and rational deci-
sion-making.

In environmental disputes, this ideal type focuses upon fair processes and incremental development of the
law. It demands no other changes or restrictions upon the judicial role: it therefore best summarised as “rule
of law for the environment”.

The substantive ideal type - rule of environmental law
The substantive ideal type is identical to the procedural ideal, but adds the following assumptions:

i. the law establishes minimum standards for human conduct, especially in the field of human rights, and
these standards are guided by moral and normative values;>>

ii. in adjudicating disputes, judges must decide between competing values;

iii. as society develops, the law may incorporate further values which reflect contemporary society, and;

iv. these values may restrain political decision-making, by requiring the prioritisation of one value or
interest over another.

In an environmental context, this ideal type involves the development of environmental rights and the
prioritisation of environmental concerns. It is concerned with normative law reform and achieving social
change through law. The 1987 Brundtland Commission Report provides an archetypal example, in arguing
that “human laws must be reformulated to keep human activities in harmony with the unchanging and
universal laws of nature.”>** The enduring difficulty with substantive approaches is that it transforms the rule
of law “into a partisan ideal”>* This approach ensures the ‘rule of law’ is adopted as a slogan “by supporters
of ideals which bear little or no relation to the one it originally designated.”** As Brian Preston observes:

“Adding substantive content to the rule of law dissipates support. There is a real risk that those who
reject the inclusion in the rule of law of certain substantive content, such as certain individual rights
or rights of dignity or social welfare rights, will reject the rule of law itself. Loss of support risks

undermining the legitimacy of the rule of law.”>*’

553 cf: Lord Bingham’s anti-formalist contention that “a state which savagely represses or persecutes sections of its people
cannot in my view be regarded as observing the rule of law, even if the transport of the persecuted minority to the
concentration camp or the compulsory exposure of female children on the mountainside is the subject of detailed laws duly
enacted and scrupulously observed:” Rule of Law, p.67.

554 Brundtland Commission, ‘Report of the World Commission on Environment and Development, (1987) [A/42/427], p.322,
[80].

555 Fallon, “The Rule of Law” as a Concept in Constitutional Discourse), p.23.

556 Joseph Raz, “The Rule of Law and its Virtue, in The Authority of Law: Essays on Law and Morality (OUP, 1979), accessed via
Oxford Scholarship Online (OUP, 2012), p.210.

557 Preston CJ, “The Enduring Importance of the Rule of Law in Times of Change), p.18.
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This is no less the case when applied to environmental adjudication, where it risks creating a “rule of
environmental law.”

II1. The formalist vision: environmental rule of law as a law of rules

The Conservative party, indebted to Hayek and Dicey, is the spiritual home of the formalist conception of
the rule of law. The content and assumptions of the Environment Act are indicative:

a. 'The Acts scheme for environmental governance is based upon clear, quantitative targets, which have
binary outcomes, embracing a formalist appreciation of easily applicable rules. It conspicuously avoids
the open-textured language which ordinarily pervades environmental law, which invites judicial
definition and expansion. It lacks language which invites discretionary judgment (i.e. “reasonable
belief”) or challenging definition (i.e. “waste”).>

b. The OEP’s remit for enforcement is defined “in relation to failures by public authorities to comply with
environmental law” — a definition which implies that environmental law consists of bright-line rules.>

c. Asdescribed in Chapter 2, in limiting the OEP’s access to judicial remedies where third party interests
are prejudiced, the Act prioritises the certainty of outcomes over the legality of conduct, or holding
the impugned administrative authority accountable. It therefore embraces the formalist view that
predictability is worth occasionally unsatisfying results.

The formalist emphasis upon certainty motivates a resistance towards litigation and resulting judicial
remedies which risk disrupting the executive’s plans and investment. In an interview with The Telegraph
in October 2021, Dominic Raab, as Justice Secretary, explained the Government’s proposals for suspended
quashing orders in relation to challenges to infrastructure projects:

“If there’s an infrastructure project... [and] there’s some legal challenge with it... what this would
allow is the courts to point to the problem but give the Government a chance to fix it without
scrapping or disrupting the infrastructure project on which huge amounts of taxpayers’ money or

commercial investment might be bound up in”>%

“[W]e quite rightly have judicial checks on the executive,” Raab continued, “[b]ut it’s got to be done in
a constructive and sensible way which allows the Government to deliver the projects that it’s tasked and
mandated by parliament to do.”**! Mr. Raab appeared to suggest that litigants and the judiciary are interfering
in an ‘un-constructive’ way with both the executive’s agenda and Parliament’s intention. This objection
is curious, given that the pre-action protocol is intended to solve such problems and neither planning
permissions nor DCOs for infrastructure projects are ‘mandated by Parliament’*** Nonetheless, Mr. Raab’s
comments hint at another formalist trait: a fear of judicial trespass upon executive and legislative functions.

558 This point is made by Fisher, ‘Executive Environmental Law’, p.183; see also: Eloise Scotford, ‘Trash or Treasure: Policy
Tensions in EC Waste Regulation, JEL (2007) vol. 19, p.367.

559 Environment Act, s.31(1).

560 Edward Malnick, ‘Dominic Raab: T'll overhaul the Human Rights Act to stop Strasbourg dictating to us, The Telegraph, 16
October 2021, available at: (£): [https://www.telegraph.co.uk/politics/2021/10/16/dominic-raab-sets-plans-overhaul-hu-
man-rights-act-reform-judicial/], last accessed 27 May 2022.

561 Emphasis added.

562 Even a National Policy Statement, which might impact a DCO, is only ‘laid before Parliament’ to invite recommendations,
but there is no parliamentary vote required at any part of the process: Planning Act 2008, s.9.
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The then-Attorney General, Suella Braverman KC, developed this theme in a speech in October 2021,
condemning “an increasing tendency for judges to be called to answer complex political or policy questions™

“[I]tis vital that judicial review does not become the vehicle of choice for failed political campaigners.
Referenda, elections and political fora are the appropriate settings for such arguments. To paraphrase
Clausewitz, litigation must not be the continuation of politics by other means.” >

“To acquiesce in the face of such activity undermines the Rule of Law;” she continued, “and creates endless
uncertainty as to what the law is” Instead, affirming another formalist quality, Ms. Braverman argued that
the judiciary “must stay true to their vital task of simply applying and interpreting the law.>** Once again,
this position presumes that the law amounts to a body of rules to be applied. It also implies a strict division
between the political and legal spheres.

The validity of the Ms. Braverman’s critique is questionable. In strongly criticising the use of legal challenges
by “failed political campaigners’, she risked falling into the same error allegedly made by the judiciary -
namely, that legal and political accountability should not be confused. The fact that judicial reviews arise in
politically contentious contexts does not mean that judicial review is automatically improper. Legal questions
do not cease to be legal simply because they arise in a contested political arena. Using the distinction which
Ms. Braverman implied, it is possible that those who lose a political argument remain entitled to bring legal
challenges, much as Chris Packham did with HS2; the Hillingdon claimants with Heathrow, and Plan B
Earth with the climate target. The problem with Mr. Braverman’s reasoning is that she conflated legal and
political accountability, and assumes politics can silence law.

A corollary of the formalist ideal type is that judges should be blind to externalities: their focus should
exclusively be upon ‘the law’ In an environmental context, such ‘externalities’ might include the factual
reality of climate change; the equity of environmental impacts; or the merits of pushing a government to ‘do
more’ about climate change. The formalist position implies that, even where the outcome of a dispute will
have some impact upon climate change or environmental issues, it should be decided by the judge without
reference to those issues.’®

More broadly, Conservative ministers have advocated a preference for parliamentary and electoral, rather
than judicial, scrutiny in environmental matters. In the 2016/17 Parliamentary Session, the House of Lords’
European Union Committee published Brexit: environment and climate change.> In preparation for the

563 Suella Braverman KC MP, ‘Judicial Review Trends and Forecasts 2021: Accountability and the Constitution; (Delivered and
published 19 October 2021 as keynote speech to the 2021 Public Law Project Conference), available at: [https://www.gov.
uk/government/speeches/judicial-review-trends-and-forecasts-2021-accountability-and-the-constitution], last accessed 15
May 2022.

564 Quoting Professor Christopher Forsyth, ‘Who is the ultimate guardian of the constitution?; Judicial Power Project (2016),
available at: [https://judicialpowerproject.org.uk/christopher-forsyth-who-is-the-ultimate-guardian-of-the-constitution/],
last accessed 27 May 2022. Full quotation: “Giving themselves grandiloquent tasks — guardians of constitutional principle,
etc — as a mask for the arrogation of power properly that of the legislature or the executive lends credence to the criticism of
judges as unelected officials who stray too readily into the realm of the demos”

565 Academic commentators describe this as a “climate-blind” approach: see Kim Bouwer, ‘Climate Consciousness in Daily
Legal Practice, OUP Blog (22 May 2015), available at: [https://blog.oup.com/2015/05/climate-consciousness-daily-le-
gal-practice/], last accessed 27 May 2022; Brian Preston, ‘Climate Conscious Lawyering, p.52.

566 House of Lords, Select Committee on the European Union, 12th Report of Session 2016-17, ‘Brexit: environment and
climate change} 14 February 2017, available at: [https://www.ukela.org/common/Uploaded%20files/brexit%20docs/
HOL%20env%20and%20CC%20Brexit%20.pdf], last accessed 27 May 2022.
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report, the Environmental Audit Committee heard evidence from multiple Conservative ministers, who
offered assurances regarding environmental standards but demurred when asked about judicial oversight.
“People should not have cause for concern all of a sudden that we see Brexit as an opportunity to backslide
on the environment,” Dr Therese Coftey MP said, “far from it.”**” Dr Coftey continued:

“If people want to mount legal challenges to allegations that the Government are not complying
with the law, that will still be there. I am a strong believer that it is the role of Parliament to hold the
Government to account and, of course, ultimately the Government are accountable to the people
through the ballot box.”

Concurring, Dr Jesse Norman MP praised “the flexibility with which British Governments over the years have
created standards for themselves and been able to hold themselves to account by parliamentary means”>*®
The Select Committee was more doubtful: “[t]he Government’s assurances that future Governments will...
be able to regulate themselves, along with Ministers’ apparent confusion between political accountability to
Parliament and judicial oversight,” the Committee concluded, “are worryingly complacent.”**

IV. Tensions within the procedural ideal type: extra-judicial commentary

In recent extra-judicial and academic commentary, penned by Lord Carnwath, Preston CJ, and Philippe
Sands KC, three subtly different visions of the judicial role emerge in relation to the environment. All three
embrace the procedural ideal of the rule of law and dispute the assumptions of the formalist ideal. However,
they diverge between themselves in how far adjudication can be used to advance environmental causes. In
part, these perspectives reflect inherent differences in legal culture. Whereas English and Welsh courts are
restricted to reviewing errors of law, the New South Wales Land and Environment Court has a merits review
power, meaning the Court can decide afresh whether a decision is right’ or not. Preston CJs role in merits
review appeals offers greater judicial influence; unsurprisingly, he advocates for a more active judicial role.
Equally, the international tribunals in which Philippe Sands operates are far more willing to engage with
political questions than English courts.

Common ground

Both Lord Carnwath and Preston C]J stress the significance of two procedural elements of the rule of law in
relation to the environment:

1. Equality before the law; and access to justice. As Preston CJ notes, “an attribute of a democratic society
that upholds the rule of law is the equality of all persons before the law”>"° This entails that all legal
persons have, in the courts, “a public forum... to have their concerns and claims heard” regarding climate
change, irrespective of economic background.”” Lord Carnwath has praised the growing recognition
of the Aarhus Principles, a “a legally-binding framework for access to justice to challenge the legality

567 House of Lords, Select Committee on the European Union, “Corrected Oral evidence: Brexit, Environment, and Climate
Change”, public hearing Wednesday 16 November 2016, Question 71. [http://data.parliament.uk/writtenevidence/
committeeevidence.svc/evidencedocument/eu-energy-and-environment-subcommittee/brexit-environment-and-cli-

mate-change/oral/43659.html, accessed 21.11.2021]
568 Ibid.

569 House of Lords, Select Committee on the European Union, ‘Brexit: environment and climate change), p.27 [83].
570 Preston, “The Contribution of the Courts in Tackling Climate Change, p.12
571 Preston, “The Contribution of the Courts in Tackling Climate Change, p.12.
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of environmental decisions; and to participate in environmental decision-making*’* Furthermore,
Preston CJ suggests that, in providing access to justice, courts “cannot... defer consideration, or filibust
about the concerns and claims of people, unlike the political branches of government.”*”* This challenges
the formalist assumption that political institutions will always provide a suitable forum for complaints.

2. Legality. Both writers describe how the courts uphold and enforce the principle oflegality: the requirement
that the Government acts in conformity with the law and the courts provide effective remedies to
unlawful conduct. “Courts uphold and enforce the law made by the legislature and the common law
relating to climate change,” states Preston CJ.*”* Lord Carnwath concurs: “one of the most important role
of the courts, in all countries including our own, is to hold decision and policy-makers to account for
the consequences, good and bad, of their own decisions and policies” Elsewhere, Lord Carnwath has
described the long history of judges “enforcing effective laws for the protection of the environment.”*’¢
These principles are orthodox and non-contentious. However, they prioritise legality and accountability
over certainty, in contrast to the formalist ideal.

Their respective accounts subtly diverge in relation to the judiciary’s role in affirming the factual status of
climate change and the extent of judicial law-making.

Affirming climate change ‘as a fact’

As discussed in Chapter 1, activists view litigation as a means to legitimise concerns over climate change by
encouraging courts to state the relevant facts and thus treat the problem ‘seriously. At their strongest, court
judgments offer “pragmatic closures around epistemic claims and controversies that science alone could not
have settled.””” All three individuals agree with this contention, with varying enthusiasm. Lord Carnwath’s
exposition is the most limited. “As lawyers,” he explains, “we have a responsibility to show the world how
the law can make an effective contribution to tackling climate change” Internationally, “we are unlikely
to improve on the framework provided by the Paris Agreement” which (citing Preston CJ) “represents a
global legal consensus” mirroring the IPCC scientific consensus.””® Domestically, Lord Carnwath observes
the significance of the factual statement made in the American Juliana litigation: namely, that “the federal
government has long promoted fossil fuel use despite knowing that it can cause catastrophic climate
change, and that failure to change existing policy may hasten an environmental apocalypse”*”® Notably, this
statement went unchallenged by the Department of Justice, despite then-President Trump’s reported climate
scepticism.>®

572 Lord Carnwath, Judges and the Common Laws of the Environment, p.186, citing UNECE Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, Aarhus, 25 June
1998, 2161 UNTS 447.

573 Brian Preston, “The Contribution of the Courts in Tackling Climate Change, p.12.

574 Brian Preston, “The Contribution of the Courts in Tackling Climate Change] p.13.

575 Lord Carnwath, Judges and the Common Laws of the Environment’, p.186.

576 Lord Carnwath, Judges and the Common Laws of the Environment, p.177.

577 Sheila Jasanoft, ‘Objectivity in Regulatory Science: Sites and Practices’ in Social Knowledge in the Making, edited by C.
Camic, N. Gross, and M. Lamont (Chicago: University of Chicago Press, 2011), p.309. I am grateful to Professor Elizabeth
Fisher for this reference.

578 Lord Carnwath, ‘Climate Change and the Rule of Law’, p.12; citing Brian Preston CJ, “The Influence of the Paris Agreement
on Climate Litigation: Legal Obligations and Norms’ (Parts I and II), JEL, 2020-21.

579 Juliana v United States, D.C. No. 6:15-cv-01517- AA, per Judge Hurwitz, p.11.

580 BBC News, “Trump on climate change report: ‘T don’t believe it”, 26 November 2018, available at: [https://www.bbc.
co.uk/news/world-us-canada-46351940], last accessed 1 August 2022; Clare Foran, ‘Donald Trump and the Triumph of
Climate-Change Denial, 25 December 2016, available at: [https://www.theatlantic.com/politics/archive/2016/12/don-

ald-trump-climate-change-skeptic-denial/510359/], last accessed 1 August 2022.
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Preston CJ and Sands present a more activist role or ‘climate-conscious’ role.’® “It is one thing for the IPCC
(and other institutions) to come to such conclusions as a matter of scientific opinion,” suggests Sands, “but
quite another for an international court to give them the authority of a judicial determination of the facts”**
Within environmental adjudications, “probably the single most important thing” a court can do “is to settle
the scientific dispute.”” “Courts in hearing and determining climate change litigation take, and can be seen
to take, the problem of climate change seriously;” Preston CJ argues, and can “elevate the importance of...
the problem of climate change and demand that the problem and the solutions to it be given earnest thought
and attention.** Litigation additionally permits courts to “dispel any attempt by the political branches of
government or the private sector to deny the existence of climate change or its anthropogenic causes or to
trivialise its significance””® Emphasising the court’s reliance upon rational discourse and evidence based
judgements, Preston suggests courts can “make sense of the science and make findings based on the most
reliable scientific evidence”; and therefore “dispel myths, misconceptions, misinformation, and misguided
fear”>®

Both Sands and Preston envision the judiciary going beyond affirming the factual reality of climate change,
instead emphasising its significance and defending that reality against parties who dispute it.”®” This reflects
a perception that, even as the scientific consensus around climate change has solidified, political acceptance
of its reality has become more contentious. In an English context, this position nonetheless raises difficulties.
It implies that the judiciary should view judgments as a means to affirm an agenda which is external to the
adjudication. This risks harming perceptions of judicial impartiality.”®® Furthermore, questions of political
priority (i.e. what political actors should or should not address) are often no less contentious than questions
of political action (i.e. what should be done). Although potentially acceptable within international and
merits-review tribunals, it is difficult to imagine English and Welsh judges adopting Preston CJ’s approach.

Similar problems afflict Preston CJ’s wider claim that climate and environmental adjudication serves to
foster public debate, by focussing “attention on legislation and executive decisions” and the normative
“values reflected in them.*® Preston suggests adjudication provides an opportunity “for society collectively
to identify, articulate, debate and choose those public values”, “during the pendency of the proceedings, both
at the court hearing... and after the judicial adjudication of the proceedings, especially if there is a judicial
remand to the legislature or executive demanding further action”” The suggestion that environmental
litigation encourages public debate has merit: as noted in Chapter 1, ClientEarth (No. 2) had a considerable
impact upon public debate over air quality. More recently, the Heathrow case attracted wide attention.
Given the course of these two cases, Preston’s emphasis upon litigation which results in “judicial remand”
is pertinent. However, two difficulties arise. First, much like the activist litigants discussed in Chapter 1,
this argument again emphasises the external, social impacts of adjudication. The propriety of using the
courts for publicity alone (a less glamorous synonym for “fostering debate”) is doubtful. Moreover, there

581 See: Preston, ‘Climate Conscious Lawyering), p.52.

582 Sands, ‘Climate Change, the Rule of Law and International Adjudication, p.29.

583 Ibid. Sands adds “I wish to be clear that when I refer to the settling of a scientific dispute, I mean for the purposes of law
and adjudication. Whatever a court may decide as to a question of fact (whether scientific or other), others are free to hold
to a different view”: ‘Climate Change, the Rule of Law and International Adjudication, note 40, p.29.

584 Preston, “The Contribution of the Courts in Tackling Climate Change, p.13.

585 Preston, ‘“The Contribution of the Courts in Tackling Climate Change’, p.13.

586 Preston, “The Contribution of the Courts in Tackling Climate Change’, pp.16-17.

587 International courts have “a third function, namely by their existence and activity to raise consciousness on a particular
matter, to help us understand what needs to be done, or what is being done inadequately or not at all:” Sands, ‘Climate
Change, the Rule of Law and International Adjudication, p.24.

588 It is difficult to think of comparable instances where English judges have been invited to proactively affirm the reality of
a given phenomenon for reasons external to the litigation — with the possible exception of the Lipstadt trial, at which the
reality of Holocaust (and the unreality of David Irving’s historical claims) was in issue.

589 Preston, “The Contribution of the Courts in Tackling Climate Change,, p.14.

590 Preston, “The Contribution of the Courts in Tackling Climate Change, p.14.
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is no explanation for why the courts should assist in encouraging debate over environmental and climate
issues, rather than any alternative “persistent, pervasive, and pernicious” social questions.” Second,
although Preston CJ’s evocation of the courts’ power to stage and stir democratic debate is compelling, it
is fundamentally limited. Preston CJ implicitly imagines public opinion (particularly after a decision is
quashed) only going in one direction — towards greater climate action or environmental protection. This
outcome is not guaranteed. Moreover, courts have no power to shape how the subsequent debate develops.
Nonetheless, Preston CJ’'s comments direct attention to the role and impact of judicial law-making.

Extent of judicial law-making
As Preston identifies, environmental adjudication offers three potential methods of judicial law-making:

i. through judicial remand of questions to the legislature or executive to reconsider;

ii. creating legal precedents and thus developing what Lord Carnwath has called “a common law for the
environment”, or;

iii. interpreting existing legislation, acting as the “judicial partner in the legislative project”>*?

In each case, all three individuals hew closely to the procedural ideal. However, Lord Carnwath’s commentary
implies a more limited judicial role.

a) Judicial remand

With regards to judicial remand, Lord Carnwath emphatically limits the judicial role to reviewing, not
replacing, executive decisions. In finding decisions unlawful, the judiciary upholds the procedural ideal
values of legality and accountability but does not interfere with the executive’s political judgment. As Lord
Carnwath explains:

“In such cases the task of the judge is straightforward. It is not to substitute his or her views for those
of the policy-makers, but to judge them by objective standards of accuracy, relevance and coherence.
It is not for us to substitute our own views on policy for those of the policy-makers, but rather to

give their views full effect—in other words, it is for us to have the courage of their convictions.”

In contrast to Preston CJ’s writing, the wider impacts of judicial remand go unmentioned: Lord Carnwath
does not intimate any additional objective beyond the four corners of the judgement or courtroom.

b) Creation of legal precedents

Lord Carnwath’s public comments on the judicial development of precedents also reflect a cautious
articulation of the procedural ideal type. In a 2014 article,” he explored the ability of judges to develop
environmental protection through existing common law principles, such as the law of nuisance (to
prevent discharges of effluent into rivers);”* or, in an Indian context, to develop the constitutional right

591 Preston, ‘The Contribution of the Courts in Tackling Climate Change), p.11.

592 Citing Aharon Barak, The Judge in a Democracy (Princeton University Press, 2006), p.4.

593 Lord Carnwath, Judges and the Common Laws of the Environment’, pp.186-187.

594 The article was “based on the Garner lecture was given on 19 November 2013 at Freshfields, hosted jointly by UKELA,
PEBA and the Journal of Environmental Law?

595 Attorney General v Birmingham Corporation (1858) 4 KJ 528.
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to life to challenge government inaction on Dehli’s air pollution.”*® Carnwath writes positively about “the
uncompromising response of strong and independent judges, willing to put the interests of the environment
above arguments of convenience or cost”*” However, he also highlights the risks and deficiencies of judicial
development of the law. Realising the practical effect of new legal principles may be a lengthy process: in
the Birmingham Corporation case, it took 37 years before the treatment of river-bound sewage was deemed
sufficient to discharge the Court’s injunction.® Alternatively, a court’s intervention may serve to hinder the
development of an appropriate regulatory body. Lord Carnwath cited a 2003 article addressing the Indian
air pollution litigation, which suggested that judicial intervention “seems likely to impede capacity building
in the pollution control agencies, and thereby to compromise the development of sustained environmental
management in India”>*°

In his recent lecture, entitled ‘Climate Change and the Rule of Law, Lord Carnwath expressed similar
reservations about the “practical value” of public interest clchallenges, noting “cases tend to take a very long
time”;% “even the successes do not necessarily lead to effective action”;*"' and describing human rights as
“an imperfect tool”%> Most significantly, he has observed that judges have “sometimes been criticised for
not respecting the proper limits of the judicial role, when dealing with issues of political controversy or
allocation of economic resources.”®"?

These reservations are less apparent in Sands’ or Preston’s work.** Indeed, Lord Carnwath describes Preston
CJ’s Land and Environment court as “a leader in the development of general principles of environmental
law”* In 2006, Preston CJ delivered judgement in the Telstra case (which Lord Carnwath describes as
“remarkable”),* involving a telecommunications antenna, which locals feared would produce harmful
electromagnetic energy. Preston defined and elaborated six principles which contribute to ecologically
sustainable development, including (among others) inter-generational equity;*”” the precautionary
principle,®® and; the internationalisation of environmental costs into decision-making.®”® The principles
were not new in themselves. Preston derived them from legislation, case law, and Philippe Sands’ academic
work.*? Nonetheless, their restatement represented a significant development, offering a cohesive definition
of sustainable development. Telstra has since been cited in 135 judgements.®!!

Sands’ commentary on international courts is equally progressive.®* Is the function of international courts
“merely to interpret and apply the law”, he asks, “or to do something more, to contribute to the progressive

596 M C Mehta v Union of India (2002) AIR SC 1696.

597 Lord Carnwath, “Judges and the Common Laws of the Environment”, p.176.

598 Ibid., p.179.

599 Ibid. p.180; citing Michael Jackson and Armin Rosencranz, “The Delhi Pollution Case: Can the Supreme Court Manage the
Environment?” Environmental Policy and Law (2003) vol. 33, no. 2, pp. 88-91, at p.91.

600 Lord Carnwath, ‘Climate Change and the Rule of Law’, p.8.

601 Ibid.

602 Ibid., p.10.

603 Lord Carnwath, Judges and the Common Laws of the Environment, p.176.

604 Subject to the proviso re: Preston’s work on environmental rights.

605 Lord Carnwath, Judges and the Common Laws of the Environment,, p.182.

606 Ibid.

607 Telstra Corporation Ltd v Hornsby Shire Council [2006] NSWLEC 133, [117].

608 Telstra Corporation Ltd v Hornsby Shire Council, [113].

609 Telstra Corporation Ltd v Hornsby Shire Council, [119].

610 See citations of Sands, Principles of International Environmental Law, 2nd ed, (Cambridge University Press, 2003) p.253 in
Telstra Corporation Ltd v Hornsby Shire Council [109], [111].

611 See: Telstra Corporation Ltd v Hornsby Shire Council, ‘Cited By, NSW Law Reports, available at: [https://nswlr.com.au/
view/67-NSWLR-256], last accessed 28 May 2022.

612 However, Sands’ commentary on standing relates to procedural rights: “Climate Change, the Rule of Law and International
Adjudication”, pp.27-8.
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development of the law”?"* Advocating for the latter, Sands suggests tribunals of general jurisdiction (like
the ICJ) could develop jurisprudence on liability for climate change in contentious contexts; or advise upon
member states’ obligations in international law to prevent and mitigate its impacts.®"* Echoing arguments
made by activists litigants in Chapter 1, Sands proposes an examination of the legal content of the Paris
Agreement.*” He also encourages international tribunals to expand the boundaries of their own jurisdiction.
For instance, he cites the ICJ’s 1996 Advisory Opinion on Nuclear Weapons as a major development in
determining that the environment “represents the living space, the quality of life and the very health of
human beings, including generations unborn, and that “the general obligation of states to ensure that
activities within their jurisdiction and control respect the environment of other states... is now part of the
corpus of international law relating to the environment.”*'® Sands concludes by echoing Lord Atkin’s famous
dictum in Liversidge v Anderson that, “in this country, amid the clash of arms, the laws are not silent,
hoping that amid climate change “the international courts shall not be silent.”¢"’

¢) Judicial interpretation

Preston CJ has offered the most thorough explanation of judicial interpretation to further environmental
causes. Forcefully rejecting the ‘formalist’ ideal, he denies that legal rules necessarily produce predictable,
certain outcomes. In an article entitled ‘Implementing a Climate Conscious Approach in Daily Legal Practice,
he explains:

“Alllegal rules require interpretation. There will be some clear cases where a rule certainly applies but
many where there is doubt as to when and how the rule applies.®'® The language in which legal rules
are expressed is often indeterminate and open textured. Rules can never in advance govern every
case.... There is thereby uncertainty in the applicability of a rule to the circumstances at hand.”¢*

Additionally, Preston observes how general standards of reasonableness, fairness, or justice incorporate
“extra-legal norms” into the law, which are subject to evolving social values and therefore relative.®*
Furthermore, even after having found and interpreted the apposite rule, its application to instant facts “is
almost never a straight forward matter”. “The judge deciding the case has latitude in fitting the facts to the
relevant legal rule,” Preston argues, so “the idea that the logical application of legal rules will make law
certain and predictable is a chimaera¢*!

The advantages of Preston’s view (admittedly only sketched here) are both its academic rigour and the fact
it is rooted in the practical reality of interpretation. Legislation frequently contains open-textured language
and is sometimes ambiguous; case law is often inconsistent or inapposite. Recognition of these difficulties is
more compelling than the formalist injunction to “simply apply the law”. However, there are three caveats.

613 Sands, ‘Climate Change, the Rule of Law, and International Adjudication, pp.25-26.

614 Sands, ‘Climate Change, the Rule of Law, and International Adjudication;, p.25.

615 Ibid., pp.25-26.

616 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) ICJ Rep 1996 [105(2)(E)], [29].

617 Sands, ‘Climate Change, the Rule of Law, and International Adjudication, pp.33-34, citing Liversidge v Anderson [1941]
A.C. 206, at 244. Atkin was himself correcting Cicero’s maxim that “in times of law, the law falls silent”.

618 Citing HLA Hart, The Concept of Law (2nd ed.) (Oxford: Oxford University Press, 1994) p.123.

619 Brian Preston, Tmplementing a Climate Conscious Approach in Daily Legal Practice, Australian Law Journal (2021) vol.
95, pp.51-66. p.55. An earlier version of this article was delivered as a paper on 11 February 2020 at the Faculty of Laws,
University of College London, London, available at: [https://www.ucl.ac.uk/laws/events/2020/feb/climate-conscious-lawyer-
ing-implementing-climate-conscious-approach-daily-legal], last accessed 1 August 2022.

620 Preston, ‘Climate Conscious Lawyering), p.55; citing Julius Stone, The Province and Function of Law (Associated General
Publications, 1947) p.144.

621 Preston, ‘Climate Conscious Lawyering, p.56.
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First, the number of cases involving genuine linguistic ambiguity is limited. Second, the judiciary’s latitude
in selecting the appropriate rule or interpretation is also constrained - at least in theory - by the arguments
presented by counsel. All else being equal, the judge should have at least two clear options to choose from.
Finally, and most importantly, in Preston’s account “genuine interpretation” is the only difference between
the legitimate pursuit of climate-conscious lawyering and the illegitimate use of adjudication to interfere
with the legislative framework or to further the judge’s own personal preferences. Preston explains: “Genuine
interpretation is to be contrasted with spurious or improper interpretation. Spurious interpretation includes
meeting deficiencies or excesses in rules imperfectly conceived or enacted.”* This rules out the deliberate
development of environmental rights to fill in perceived gaps in environmental protection. Preston CJ has
written elsewhere that “the judiciary cannot engage in legislative rule making” and has noted “a number of
core difficulties” with rights-based conceptions of the rule of law*** However, ‘genuine/spurious’ distinction
remains flimsy. Reasonable people can differ about how ‘genuine’ an interpretation is, as demonstrated by
the judicial ‘reading down’ of ouster clauses in Anisminic and Privacy International. For this limit to be
effective, Preston CJ implicitly relies upon a consensus defining “genuine interpretation” No such consensus
exists. Indeed, in the context of climate adjudication, fierce disagreement can be assumed. Preston CJ’s
approach is less able to legitimate judicial development of the law than he perhaps hopes. Nonetheless,
Preston CJ stops well short of advocating for the judicial development of specific environmental rights, as
contributors to UNEP’s environmental rule of law project have done.

V. Towards the substantive ideal: UNEP and the ‘environmental rule of law’

Since 2013, the United Nations Environment Programme has encouraged the conceptual development of
“environmental rule of law” through multiple international conferences, beginning with a “Global Symposium
on Environmental Rule of Law” in June 2014.%* Since then, UNEP has sponsored two “Inter-American
Congresses” (March 2015 and September 2017);°** an African Colloquium;*** and a World Environmental
Law Conference in 2016.%” This Conference produced the ‘World Declaration on Environmental Rule of
Law’®*® Then, in early 2019, UNEP published a flagship statement, entitled Environmental Rule of Law: First
Global Report, which explained:

622 Preston, ‘Climate Conscious Lawyering, p.56, citing James Spigelman, ‘Legitimate and Spurious Interpretation’ in James
Spigelman, Statutory Interpretation and Human Rights (University of Queensland Press, 2008), p.143.

623 Preston CJ, “The Enduring Importance of the Rule of Law’, p.8; pp.16-17.

624 UNEDP, Environmental Justice and Sustainable Development: A Global Symposium on Environmental Rule of Law: Summary
and Key Messages (2014), available at: [http://www.unep.org/unea/docs/erl/unep-EA1-CRP1-en.pdf], last accessed 28
May 2022. See also: UNEP, Ist Asia and Pacific Colloquium on Environmental Rule of Law - Defining a New Future for
Environmental Justice, Governance and Law, available at: [http://www.unep.org/delc/worldcongress/WorkshopsEvents/
AsiaPacificColloquium/tabid/132341/Default.aspx], last accessed 28 May 2022.

625 Organization of American States, Inter-American Congress on the Environmental Rule of Law, available at: [http://www.oas.
org/en/sedi/dsd/ELPG/aboutELPG/Events/IA congress 2015.asp], last accessed 28 May 2022; Inter-American Congress
on the Environmental Rule of Law, Supreme Court of Chile, Santiago, Chile, September 4-6, 2017, available at: [http://www.
oas.org/en/sg/commonhome/environmental-rule-law.asp], last accessed 28 May 2022.

626 UNEDP, Ist Africa Colloquium on Environmental Rule of Law - Towards Strengthened Environmental Governance, Justice and
Law, available at: [http://www.unep.org/delc/worldcongress/WorkshopsEvents/tabid/105856/Default.aspx], last accessed 28
May 2022.

627 1st IUCN World Environmental Law Congress, April 2016, Rio de Janeiro, Brazil.

628 UNEP, TUCN World Declaration on the Environmental Rule of Law’, available at: [https://www.iucn.org/sites/dev/files/

content/documents/english world declaration on_the environmental rule of law final.pdf], last accessed 28 May 2022.
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“If human society is to stay within the bounds of critical ecological thresholds, it is imperative
that environmental laws are widely understood, respected, and enforced and the benefits of
environmental protection are enjoyed by people and the planet. Environmental rule of law offers a
framework for addressing the gap between environmental laws on the books and in practice and is
key to achieving the Sustainable Development Goals”

Each ‘Symposium, ‘Colloquium;, and ‘Conference’ has produced its own documentation and, by extension,
competing definitions. This growing literature has received little academic attention, extending only to a
useful and concise review by David Wright, a Canadian scholar,*”* and an argument for the application of
‘environmental rule of law’ principles in India.®*® Given that the project is intended to facilitate sustainable
development, the lack of Anglophone engagement is unsurprising. “In highly sophisticated systems of
environmental laws and administrative regulation, such as we have in this country and the European
Union,” Lord Carnwath has observed, “the judge’s role is perhaps more limited” and so too is UNEP’s role in
developing ‘environmental rule of law’*! Nonetheless, UNEP’s project represents a significant contribution
to the evolving debate over the rule of law’s meaning. Assessed against our three ideal types, a complex
mixture of procedural and substantive themes emerge.

‘Environmental rule of law’ as a procedural precondition for sustainable development

The sole common theme within the literature is a procedural emphasis upon the enforcement of
environmental law, as a necessary precondition for both sustainable development and good environmental
outcomes. As Decision 27/9 explained: “the violation of environmental law has the potential to undermine
sustainable development and the implementation of agreed environmental goals... the rule of law and
effective governance play an essential role in reducing such violations.”

The emphasis upon enforcement derives from two perceived failures. First, the proliferation of legislative
and regulatory regimes has failed to halt environmental degradation. As Christina Voigt notes, “it appears
that decades of widespread environmental legislation have not made much of a difference in putting the
world on an environmentally sustainable track”®** The First Global Report found that, despite “a 38-fold
increase in environmental laws put in place since 1972, failure to fully implement and enforce these
laws is one of the greatest challenges to mitigating climate change” and habitat loss.®** The second failure
relates to the international community’s inability to agree an effective balance between development and
environmental protection, through multiple major international conferences. Having failed to achieve
sustainable development in itself, attention has turned to its preconditions. Dr. Emmanuel Ugirashebuja,
President of the East African Court of Justice, summarised this shift in the Foreword of the Global Report:

“When everything else has been tested and yielded limited success, perhaps the only remaining
much needed hope for salvaging the environment can only be found in espousing the concept
of environmental rule of law, especially in developing countries where [the] consequences of

environmental degradation are catastrophic.”%**

629 David V. Wright, ‘Environmental Rule of Law: In need of coherence in contested terrain, (March 29, 2019). McGill
International Journal of Sustainable Development Law and Policy, vol. 15, no. 1, 2020, available at: SSRN: [https://ssrn.com/
abstract=3527784], last accessed 28 May 2022. See, at p.2: “Surprisingly, the coupling of environmental law and the rule of
law into ‘environmental rule of law’ has received minimal scholarly attention to date”

630 Ramachandran G. Gill, ‘Sustainability transformations, environmental rule of law and the Indian judiciary: Connecting the
dots through climate change litigation, Environmental Law Review (2021), vol. 23, no. 3, pp.228-247.

631 Carnwath, “Judges and the Common Laws of the Environment”, p.186.

632 Voigt, Rule of Law for Nature, xiii.

633 UNEDP, Executive Summary, Environmental Rule of Law: First Global Report (24 January 2019), available at: [https://www.
unep.org/resources/assessment/environmental-rule-law-first-global-report], last accessed 28 May 2022.

634 UNEDP, First Global Report, i.
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It is possible to trace the gradual development of a procedural ideal type analysis across the literature. The
2014 Nairobi Statement called upon UNEP to “enhance fair and effective enforcement of environmental
laws”.5% Two years later, the World Declaration on the Environmental Rule of Law sought among other things:

i. the implementation of “clear, strict, enforceable, and effective laws, regulations, and policies”;

o« . e s : . . .

ii. “measures to ensure effective compliance”, including “timely, impartial, and independent dispute
resolution”;

iii. “[e]ffective rules on equal access to information” and “access to justice”*

Finally, in 2019, UNEP defined the ‘core elements’ of environmental rule of law as:

i. “fair, clear and implementable laws”;*’

ii. “access to information and justice”;**

iii. “accountability and integrity of institutions and decision-makers”;**

iv. “clear and coordinated mandates and roles within institutions;”**

V. “accessible, fair, impartial, timely and responsive dispute resolution mechanisms”.**

This list of principles reads like a paean to the procedural ideal-type of the rule of law. UNEP’s alignment
with the procedural ideal is equally evident in encouragement of specialist environmental courts or tribunals.
In 2004/5, UNEP published the Judicial Handbook on Environmental Law, co-edited by Lord Carnwath.®**
Over the last decade, UNEP has additionally established a task force of 25 judges and a range of regional
meetings intended to foster environmental judicial capacity.®* For instance, the 2012 South Asia Conference
on Environmental Justice resolved to: “disseminate information on environmental challenges, legal issues,
and best practices in environmental adjudication” and; “strengthen specialized environmental tribunals and
provide environmental training for the judiciary”.®*

Environmental rule of law as a programme of substantive development

Running alongside the procedural agenda is a parallel programme of substantive law reform and a
tull-throated embrace of the substantive rule of law ideal. This is unsurprising. The UN has always favoured
a substantive definition of the rule of law, asserting “law should be consistent with fundamental rights”**
Advocates for the “environmental rule of law” are even more expansive. The World Declaration announces

that “environmental rule of law” will

635 UNEDP, Nairobi Statement on Environmental Rule of Law, p.1, available at: [https://wedocs.unep.org/bitstream/
handle/20.500.11822/13923/Statement%20Environmental%20Rule%200f%20Law.pdf?sequence=1&amp%3BisAllowed=],
last accessed 29 July 2022.

636 TUCN World Declaration on the Environmental Rule of Law’, pp.4-5.

637 UNEDP, First Global Report, p.20.

638 Tbid, p.21.

639 Ibid.

640 Ibid, p.24.

641 Ibid. p.25.

642 Dinah Shelton and Alexander Kiss, Judicial Handbook on Environmental Law (UNEP, 2004), p. xx, available at: [http://
www.unep.org/delc/Portals/119/publications/Judicial-Handbook-Environmenal-Law.pdf], last accessed 28 May 2022.

643 See: Carnwath, Judges and the Common Laws of the Environment, p.185; see also UNEP, ‘Environmental Courts and
Tribunals: A Guide for Policy Makers), (2016) available at: [https://wedocs.unep.org/bitstream/handle/20.500.11822/10001/
environmental-courts-tribunals.pdf], last accessed 28 May 2022.

644 Bhurban Declaration, South Asia Conference on Environmental Justice, Bhurban, 24-25 March 2012, Resolutions (iii) and
(iv), available at: [https://www.adb.org/sites/default/files/publication/30433/south-asia-conference-environmental-justice.
pdf], last accessed 29 July 2022.

645 UNEDP, First Global Report, p.8.
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“serve as the legal foundation for promoting environmental ethics and achieving environmental
justice, global ecological integrity, and a sustainable future for all, including for future generations,
at local, national, sub-national, regional, and international levels.6*

The World Declaration continues to list “general and emerging substantive principles”, including: “right to
nature”; “right to a safe, clean, and healthy environment”; the ‘in dubio pro natura’ principle; and ‘intergen-
erational equality’®”” These rights are defined in the most expansive terms. Under ‘Ecological Functions of
Property, the Declaration states: “Legal obligations to restore ecological conditions of land, water, or other
resources are binding on all owners, occupiers, and users of a site, and liability is not terminated by the
transfer of use or title to others”**

These objectives are often explicitly combined with procedural objectives. For instance, the Second
Inter-American Congress on the Environmental Law seeks the procedural outcomes of “adequate
and implementable laws, access to justice and information, public participation, equity and inclusion,
accountability, transparency”. In the same sentence, it lists substantive outcomes including “liability for
environmental damage” and that “human rights should be applied and interpreted jointly as the framework
for the environmental rule of law.”¢*

There are good reasons to be circumspect about the prospects and merits of the substantive aims of
the ‘environmental rule of law’ project. Academic studies of previous ‘rule of law’ projects suggest that
expectations for substantive legal developments always exceed actual achievements. As Erik Jensen has
shown, judicial leadership is often lost upon promotion or retirement and broader conditions for success,
like judicial independence, are often outside the control of judges themselves.®® Second, advocates for
substantive reform are conspicuously silent about how their preferred principles should be adopted. The
World Declaration is indicative: the given principles are constituent parts of ‘environmental rule of law,
but they are to be propagated through ‘environmental rule of law’. Both how judges should develop these
principles and the subsequent implications for their constitutional role in a jurisdiction go unmentioned.

Fundamentally, the substantive rhetoric of ‘environmental rule of law’ attempts to disguise the essentially
political nature of the decisions which must be made. In this iteration, the rule of law risks is presented as a
depoliticised and technical response to environmental problems, without the “ideological baggage” of more
explicit demands for rights.®' In this way, as Christopher May suggests, the absence of an agreed meaning of
the rule of law “may actually make the term attractive** There are signs of such a strategy within the UNEP
literature. The second Inter-American Congress insists that “the environmental rule of law is not a matter of
ideologys it is grounded in collective responsibility for the common good.”** However, it continues:

646 UNEP, ‘World Declaration of Environmental Rule of Law’, p.2.

647 UNEP, ‘World Declaration of Rule of Law’, Principles 2 and 3, p.3.

648 UNEDP, ‘World Declaration of Rule of Law’, Principle 6, p.3.

649 UNEDP, Second Inter-American Congress on the Environmental Law, ‘Key Messages and Summary of Proceedings, [2],
available at: [http://files.harmonywithnatureun.org/uploads/upload712.pdf], last accessed 28 May 2022.

650 See: Erik G Jensen, “The Rule of Law and Judicial Reform: The Political Economy of Diverse Institutional Patterns and
Reformers’ Responses, in Jensen and Heller, Beyond Common Knowledge: Empirical Approaches to the Rule of Law,
(Stanford University Press: California, 2003), p.336.

651 Christopher May, The Rule of Law: The Common Sense of Global Politics, (Edward Elgar Publishing, 2004), xiii.

652 See also Thomas Carothers, “Rule of Law Temptations”, in Global Perspectives on the Rule of Law, James Heckman et al.
(London: Routledge-Cavendish, 2009).

653 UNEDP, Second Inter-American Congress on the Environmental Law, ‘Key Messages and Summary of Proceedings, [3].
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“constitutional environmental rights, along with emerging principles... such as the protection of
the ecological function of property within property rights, and in dubio pro natura are an important
contribution to sustainable development and must be realized to achieve living in a pollution free
world”

“Constitutional environmental rights” and the in dubio pro natura principle are inescapably ideological:
rights and presumptions in favour of environmental protection prioritise natural interests above others,
limiting the scope of legitimate policy responses.

Indeed, this coheres closely with Preston CJ’s (surprisingly) fierce criticism of the substantive ideal type,
which notes several “core difficulties™

i. individual human rights can conflict and no objective criteria can resolve such disputes;

ii. individual rights have “anti-democratic implications”, in that “rights will trump democracy when they
come into conflict”, and;

iii. incorporating social welfare rights, such as creating certain environmental conditions, into the rule of
law “poses severe difficulties” in further multiplying the conflicts between democracy, individual liberty,
and ‘equality’.***

The substantive ideals advocated in the UNEDP literature are likely fated to remain ideals. Nonetheless, the
very fact of its existence is instructive. For many years, the ‘rule of law’ was viewed as an essential precondition
for economic development and stability.®® Long before the first UNEP conference, David Kennedy acutely
observed that:

“[t]here is something mesmerising about the idea that a formal rule of law could somehow
substitute for struggle over political and economic issues and choices - or could replace contestable
arguments about the consequences of different distributions with the apparent neutrality of legal
best practice”®**

UNEP’s vision for ‘environmental rule of law’ suggests some remain mesmerised.

654 Preston, “The Enduring Importance of the Rule of Law’, pp.16-17.

655 See Alvaro Santos, “The World Bank’s Uses of the “Rule of Law” Promise in Economic Development, in David Trubek and
Alvaro Santos (eds.) The New Law and Economic Development: A Critical Appraisal (New York: Cambridge University Press,
2006), pp.253-300.

656 David Kennedy, “The “Rule of Law”, Political Choices, and Development Common Sense”, in Trubek and Santos, The New
Law and Economic Development: A Critical Appraisal, p.144.
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Conclusion - From latent to manifest conflict?

I. Summary of arguments

Across the three chapters of this report, the core finding is that executive autonomy in environmental and cli-
mate-related decision-making is increasing and the influence of accountability mechanisms is diminishing.
Chapter 1 illustrated how legal accountability for climate-related decisions is limited by:

i. the high threshold for error in irrationality challenges;

ii. thecourts’ refusal to interpret legislative provisions purposively so as to impose more onerous obligations
upon decision-makers;

iii. the substantial margins of ‘adjudicative deference’ afforded to decision-makers in climate-related
reviews, and;

iv. an underlying judicial philosophy which insists upon the primacy of political accountability in relation
to climate change.

Meanwhile, in Parliament, the Environment Act creates a model of environmental governance which is
dominated by policy, which marginalises law and which has established a regulator whose enforcement
powers are weaker than the institution it was designed to replace. In debates over the meaning of the rule of
law, Conservative ministers articulate a formalist definition of the rule of law, which is heavily reliant upon
electoral scrutiny, which is critical of judicial intervention, and which is critical of accountability through
public law challenges. This vision necessarily encompasses climate-related cases.

On a more granular level, Chapter 1 presented the following arguments:

1. Climate-related challenges attempt cumulatively to impose more onerous legal duties upon the
Government, or generate precedents for future challenges.

2. 'These challenges have compelled the judiciary to define its own institutional competence in deciding the
boundaries of the executive’s autonomy in responding to climate change. The judicial response has been
to emphasise the Government’s political accountability.

3. Legal accountability in respect of climate change has a range of benefits.

4. Future challenges should develop an enhanced intensity of review in climate-related decisions. The
expansion in the courts’ role is justified on the basis of the existential character of climate risks and the
courts’ unique constitutional role.

5. Even if these suggestions are not accepted, courts should be mindful when rejecting litigants’ arguments
to avoid surrendering elements of its competence to scrutinise climate-related decisions before the full
scale of the state’s response becomes apparent.

Chapter 2 demonstrated how the Johnson administration created a new ‘constitution’ for environmental
governance in the Environment Act 2021 which is radically simple, flexible, and ‘executive-dominated’ The
Act establishes a network of policy documents, governing everything from long-term environmental targets,
to enforcement mechanisms, to the formulation of wider government policy. This statutory framework
is skeletal: the substantive policy choices which will determine environmental outcomes are left to each
successive administration. As such, the Act represents a triumph of political constitutionalism over the legal
constitutionalism preferred by environmentalists who seek to bind future governments’ hands. However,
the Act’s provisions for legal enforcement through the OEP are lamentably weak. Chapter 2 argued that
executive discretion is acceptable when balanced by effective checks: instead, the Environment Act 2021
indicates a troubling preference for power without adequate accountability.
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These contests are reflected in theoretical terms too. Chapter 3 explored three competing visions of how
the ‘rule of law’ relates to environmental adjudication and the judicial role. In particular, it showed how
the formalist vision espoused by Conservative ministers fundamentally differs from the procedural ideal
advocated by leading judges and academic commentators, particularly with regard to the necessary balance
between certainty and legality, the nature of the boundary between law and politics, and the complexity
of judicial interpretation and application. The procedural ideal best represents the current approach of the
judiciary. However, the procedural ideal stops far short of the pursuit of substantive environmental rights.
Despite increasingly prominent efforts by UNEP, the establishment of substantive environmental rights
under the banner of ‘environmental rule of law’ has attracted little domestic traction.

These chapters demonstrate how contests over environmental adjudication and governance map onto
long-standing debates over the judicial role; executive autonomy; and the rule of law. The climate may
be changing, but the underlying controversies of the constitution have not. Or, rather, not yet. There are
two trends which might alter this conclusion. The first is a serious escalation in the dispute between the
competing understandings of the judicial role and ‘environmental rule of law’ outlined in Chapter 3. The
second is the threat posed to the formalist conception of the rule of law by a ‘climate crisis’. These may be
examined in turn.

II. From latent to manifest conflict

Chapter 3 explained how academic commentators, members of the judiciary, and Conservative ministers
have advocated subtly different constitutional models, despite using the same legitimising language of ‘the
rule of law’ These views coexist in ‘latent’ conflict: the works and individuals discussed did not identify
their differences in clear terms and explicit references to different or opposing views have been rare. There
are trends towards ‘manifest’ conflict, though, where combatants demand a response from one another. A
number of other constitutional conflicts which impinge upon environmental issues are clearly ‘manifest’
The Johnson administration’s approach to administrative law, judicial review, Human Rights legislation, and
a proposed review of the Constitutional Reform Act 2005 were fundamentally aimed at curtailing judicial
power. It remains to be seen whether the Sunak administration will continue these policies. Meanwhile, direct
action groups, such as Extinction Rebellion and Insulate Britain, have engaged in non-violent but disruptive
protests to highlight perceived inadequacies of government policy. The state’s response has sparked manifest
conflicts over the freedom to protest.

In particular, two trends militate toward a more ‘manifest’ conflict in the sphere of environmental and climate
policy. Unsurprisingly, the first trend is continued activist litigation, challenging ministerial decisions and
major infrastructure projects. Continued human rights-based claims and a focus on (tactical) litigation
targeting carbon-intensive infrastructure is particularly likely to trigger political animosity. The Johnson
administration’s Human Rights Act Reform consultation paper explicitly attacked ‘the growth of a “rights
culture” and the ‘living instrument doctrine’. The then-Attorney General, as previously noted, has criticised
the use of litigation “as a continuation of politics by other means”, despite forceful criticism of this character-
isation. On current trends, the development of substantive ‘environmental rights’ in this jurisdiction seems
unlikely.

The second, more speculative trend relates to the independence and conduct of statutory regulatory bodies.
The OEP assumed its legal powers under the Environment Act 2021 on 24 January 2022. Whether it will be
able to regulate effectively and independently remains to be seen. Professor Elizabeth Fisher has suggested
that the statutory language which appears to limit the OEP’s enforcement remit is not overly concerning: it is
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unlikely that the Government would challenge its own regulator in court. The parliamentary contests over the
OEP’s powers are nonetheless reflective of wider trends. In the draft Online Harms Bill, the Secretary of State
for Digital, Culture, Media, and Sport is permitted to “give guidance” to OFCOM about “OFCOM’s exercise
of their functions”, to which “OFCOM must have regard” With wording identical to the Environment Act, it
is another example of the executive seeking to ‘guide’ or influence regulators. The fate of the Bill is uncertain
at present: time will tell whether this proposed phrasing becomes law. More broadly, The Guardian has
reported concerns raised by whistleblowers with the Environment Agency that funding cuts and operational
decisions (such as reductions in investigatory officers and de-prioritising attendance at pollution events)
have hampered the Agency’s ability to deter polluters. Future conflicts over the executive’s ability to interfere
with the enforcement powers of regulatory state bodies appear likely.

In contrast, one factor militates against an increase in ‘manifest conflict: namely, a wider trend
towards judicial restraint on contentious policy decisions. Lord Reed, the President of the Supreme
Court, has advocated for the separation of law and politics in three high-profile cases. In a dissenting
judgment in R (on the application of Miller and another) v Secretary of State for Exiting the European
Union, he wrote: “It is important for courts to understand that the legalisation of political issues is
not always constitutionally appropriate, and may be fraught with risk, not least for the judiciary”
In Shamima Begum’s appeal against her deprivation of British citizenship, Lord Reed overturned the Court
of Appeal in favour of deference to the Home Secretary’s judgment on national security. Highlighting the
separation between legal and political accountability, Lord Reed found the lower court

“did not give the Home Secretary’s assessment the respect which it should have received, given that
it is the Home Secretary who has been charged by Parliament with responsibility for making such
assessments,andwhoisdemocraticallyaccountabletoParliamentforthedischargeofthatresponsibility.”

Finally, in a recent challenge which alleged legislative restrictions upon child tax credits were incompatible
with the appellants’ ECHR rights, Lord Reed was critical of campaign groups who “challenge legislation
which that organisation unsuccessfully opposed during its passage through Parliament”. These organisations,
Lord Reed argues, “then act as solicitors for persons affected by the legislation, or otherwise support legal
challenges brought in their names, as a means of continuing their campaign... [S]uch cases present a risk of
undue interference by the courts in the sphere of political choices” In a climate litigation context, these dicta
suggest a reluctance to interfere with live government climate policy or question ministerial judgments on
the sufficiency of government action.

Gauging the enthusiasm of climate-concerned litigants or the degree of caution in judicial approaches should
not obscure the ultimate primacy of politics, though. The most decisive factor in producing ‘manifest’
conflicts over environmental policy — and the environmental rule of law - is the degree of political support
for climate action. Presently, political supportis in flux. Until recently, the net zero target received unanimous
political support. Indeed, on the basis of the 2019 election manifestos, there was ‘ambition competition’
between the major parties over who could promise to reach net zero the soonest: by 2030, the Conservative
party promised a 68% reduction; Labour, 70%; the Liberal Democrats, 75%;and, for the Green Party, a 100%
reduction. The grounds of political dispute were therefore restricted to how and how quickly emissions
could be cut, rather than whether to intervene. This ensured that climate-concerned litigants were restricted
to arguing that the executive’s response was legally inadequate, rather than non-existent.

Political unanimity is unlikely to last. Statements by senior Ministers in the Truss and Sunak administrations
have attached the ‘formalist’ vision of the rule of law to an anti-regulatory, ‘small-state’ form of conservatism,
in which both ‘regulation’ and regulatory bodies are maligned for their alleged infringements upon
efficiency and individual liberty. In this conception, the ‘rule of law’ becomes an alternative to regulation,
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because it protects the citizens from an unbounded, meddling, and inefficient state. Kemi Badenoch MP,
now International Trade Secretary, has offered the clearest articulation of ‘anti-regulatory’ opposition to the
net zero target in her speech announcing her candidacy for Conservative party leader some months ago:
“there are too many well-meaning regulations slowing growth and clogging up the arteries of the economy.
Too many like net zero target set up with no thought to the effects on industries in poorer parts of the
country [sic]” Likewise, Suella Braverman KC MP, now Home Secretary, has written: “In order to deal with
the energy crisis we need to suspend the all-consuming desire to achieve net zero by 2050. If we keep it up,
especially before businesses and families can adjust, our economy will end up with net zero growth.” These
comments pose a challenge to the political consensus. They are impossible to reconcile with both politicians’
commitment to promises made in the 2019 Conservative Party Manifesto. They indicate a likely conflict

over the essential direction (or existence) of government climate policy.

More fundamentally, these comments misunderstand the nature of the net zero target. The target is not itself
a ‘regulation’ It is a statutory target, which is to be achieved through policies and proposals proposed by the
Government itself, rather than rules or restrictions imposed by external regulatory bodies. There is also an
inconsistency between the current administration’s adherence to the Diceyan-Hayekian orthodoxy and its
approach to executive autonomy in practice. The Diceyan-Hayekian model of the rule of law should result
in diminished executive autonomy: prescribed rules are intended to limit the executive’s freedom to act.
By contrast, the Conservative party has consistently sought to maximise executive flexibility in statutory
powers. The current administration has sought to maximise power, and minimise accountability.

Quite apart from an emerging strain of net zero scepticism within the Conservative Party, unanimity over
net zero target was never likely to survive contact with political reality. All policy debates over how best
to cut emissions will necessarily involve politically contentious decisions over the proper role of the state.
The Government's current Net Zero Strategy relies heavily upon market-based change. For instance, the
UK Emissions Trading Scheme will cap the total GHG emissions by sector over a given period and permit
industry participants to purchase and trade allowances. The Johnson administration refused to prescribe
the best methods of emissions reduction, preferring to incentivise or compel industries to find solutions.
As the Climate Change Committee noted in their Independent Assessment on the NZS, the Government’s
strategy makes very little reference to policies to encourage ‘demand-side’ decarbonisation through altering
consumer behaviour: “The Government does not address the role of diets, or limiting the growth of aviation
demand in reducing emissions, while policies to reduce or reverse traffic growth are underdeveloped.” This
choice is unsurprising: policies which directly limit individuals’ choices conflict with ‘traditional’ libertarian
values. Competing Labour and Green Party proposals advocate greater state intervention: the latter supports,
among other proposals; a ‘carbon tax’, “encouraging small families”, “possible carbon rationing”, and
funding artificial meat pilot projects. As climate impacts accelerate and the need to cut emissions becomes
more urgent, we should expect both political and legal conflicts over policies affecting citizens’ liberties and
property. In short, the nature of legal claims may shift from challenging government inaction to challenging
government action. This would substantially increase the prospects of ‘manifest conflict’ emerging over the
long term.
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IT1. The rule of law in a “Climate Crisis”

Interest over time
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Table 2: Graph showing google n-gram search term usage of “climate crisis” and “climate emergency’, 2010-2021.

The second potential source of disruption lies in the theoretical impacts of an accelerating “climate crisis” or
“emergency’. As the graph (right) shows, the terms “climate emergency” and “climate crisis” have become
increasingly prominent over the last three years.®” As a result of activist pressure, multiple states and
subnational institutions have ‘declared’ states of ‘climate emergency’ These declarations do not define the
full scope of the ‘emergency. Rather, they represent an acknowledgement that climate change demands
urgent attention, through mitigation and adaptation. Governments around the world have responded to
activists in this sense, including the British and devolved administrations. In April 2019, the Scottish®®
and Welsh Parliaments®® became the first to “declare a climate emergency”; Westminster followed shortly
afterwards on 1st May 2019.5%°

It is possible to dismiss these acts as purely rhetorical rather than as commitments to substantive action.
The language of environmental catastrophe is often grounded in genuinely perceived threats, but it is also
often used as a deliberate strategy to mobilize a complacent public and push for environmental reform.
Furthermore, true declarations of states of emergency are strictly time-limited: the Civil Contingencies Act
2004 permits emergency regulations for 30 days, extendable by Parliament. Climate change, the longest
of long-term problems, obviously cannot be solved by the use of short-term emergency powers. However,
it is worth dwelling upon the predictions which underpin these ‘declarations’ and the unique epistemic
challenges posed by climate change, because both have the potential to be constitutionally disruptive.

First, the ‘climate crisis’ refers to a wide range of concurrent and escalating threats which will require a
state response. These threats include an increased frequency in discrete extreme weather events (such as

» «

657 Source: Google Trends, Google Search Term Usage: “Climate crisis’, “Climate emergency”, available at: [https://trends.

oogle.com/trends/explore?hl=en-US&tz=360&date=2010-01-07+2022-08-01 &g=climate-+crisis,climate+emergen-
cy&sni=3], last accessed 1 August 2022.

658 BBC News, ‘Nicola Sturgeon declares “climate emergency” as SNP conference, (28 April 2019), available at: [https://www.
bbc.co.uk/news/uk-scotland-scotland-politics-48077802], last accessed 1 August 2022.

659 BBC News, “Climate emergency” declared by Welsh Government, (29 April 2019), available at: [https://www.bbc.co.uk/
news/uk-wales-politics-48093720], last accessed 1 August 2022.

660 BBC News, ‘UK Parliament declares climate change emergency, (1 May 2019), available at: [https://www.bbc.com/news/
uk-politics-48126677], last accessed 1 August 2022.
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hurricanes, droughts, and wildfires) and long-term warming trends resulting in species extinction, deserti-
fication, and rising sea levels. The human impacts are predicted to be catastrophic, including degraded air
quality, insufficient food supplies, and forced mass migration. It is readily apparent that these short-term
crises can — and will be - managed through emergency action. In itself, this may prove significant.

More significantly, the ‘epistemic’ nature of climate change threatens the possibility of clear, prospective
legal rules defining the Governments powers to respond. This is because climate change, as a process, is
characterised by:

i. Ever-increasing complexity. Both the climate and natural eco-systems are made up of many millions of
interactions which have complex, non-linear dynamics. These systems are so complex that the “simplest
model is the process itself ” and “[t]he only way to determine the future of the system is to run it: there
are no shortcuts.”' For Jocelyn Stacey, this “means that our understanding of the problem is necessarily
incomplete and that our ability to predict the effects of our decisions on the environment is limited.”**

ii. Exponential increases in harm. The exponential character of many processes associated with climate
change, such as ice melts and warming through the greenhouse effect, means that the rate of climate
change itself accelerates over time. This means the problems become more complex and more extreme,
faster.

iii. ‘Fat-tailed probabilities’ of catastrophic events. We ordinarily associate high risk events with low
probabilities of occurrence, because we imagine risks implicitly conforming to bell-curves. However,
a unique feature of climate science is the unusually high probability of an extreme event which
dramatically and unexpectedly changes the dynamics of an environmental system. These are called
‘fat-tailed probabilities. As the climate changes, extreme events become surprisingly frequent and can
disrupt the system such that it does not return to status quo.® This means, as Stacey suggests, “we cannot
reliably distinguish ex ante between benign policy choices and choices that may lead to environmental
catastrophe.”**

These trends have two implications for governments’ policy-making abilities:

a. the complexity and ever-evolving nature of the problems faced means that clear, pre-defined rules
limiting the Government’s response will be rapidly outdated, and;
b. governments will likely have to engage in trial-and-error policy responses, which evolve over time.

If so, climate change appears to require wide-ranging executive discretion, at the expense of (formalist)
strands of the rule of law, such as clear, prospective, and certain rules. “The capacity of the law to anticipate
and respond to mounting environment complexity and uncertainty”, Benjamin Richardson concludes,
“while preserving the checks-and-balances and predetermined rules on which the rule of law is premised,
are seemingly in jeopardy”®® In terms of ‘executive empowerment’ and discretion to address an evolving
threat, this model resembles an ‘emergency’, even though it occurs over a long period of time.

How seriously should we take this thesis? On the one hand, the observation that regulatory responses to
environmental problems tend towards ‘ad hoc’, discretionary decision-making is not new. Environmental

661 European Commission, Community Health and Consumer Protection, Nanotechnologies: A Preliminary Risk Analysis
on the Basis of a Workshop Organized in Brussels on 1-2 March 2004 by the Health and Consumer Protection Directorate
General of the European Commission (Brussels: EC, 2004), 71 at 81.

662 Jocelyn Stacey, “The Environmental Emergency and the Legality of Discretion in Environmental Law’, Osgoode Hall Law
Journal (2015) vol. 52, pp.985-1082, at p.993.

663 Daniel A Farber, “Probabilities Behaving Badly: Complexity Theory and Environmental Uncertainty, UC Davis Law
Review (2003) vol. 37 no. 1, pp.145-173 at p.153.

664 Jocelyn Stacey, “The Environmental Emergency and the Legality of Discretion in Environmental Law’, p.985.

665 Benjamin Richardson, “The Constitution of the Environmental Emergency’ Public Law Review (2018) vol. 29, p.351.
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regulation and ‘governance’ has always addressed variable and unpredictable ecosystems. Whether managing
the global climate, or the number of trout in the River Wye, these challenges require “particularized, con-
text-specific measures”%¢ While governed by a statutory regime, the regulatory model is based upon tri-
al-and-error prescriptions, designed and enforced by regulatory agencies. The suite of judicial review
principles outlined in Chapter 1 acts as a stabilising force in this context, carefully insisting upon the
executive’s “margin of discretionary judgment” but willing to intervene where a decision-maker exceeds
their powers.

Furthermore, as Dan Tarlock highlights, environmental law principles operate differently to the common law
principles in, say, tort or contract. “There is a reason that no Restatement (First) of Environmental Law exists
or is in process,” he explains: “the candidate suite of principles such as environmental impact assessment,
polluter pays, precaution, and sustainable development are useful starting points but they can only serve
as guideposts to structure a dynamic, but inevitably ad hoc, decision-making process.”®” Accordingly, the
statutory schemes which empower regulatory bodies are often framed in broad language. An example is the
Environment Agency’s statutory duty “with respect to water”, “generally to promote... the conservation and
enhancement of the natural beauty and amenity of inland and coastal water... to such extent as it considers
desirable*® More pointedly, the Environment Act 2021 provides no substantive checks or guidance upon
the Government’s preferred environmental policies: the executive retains a free hand.

On the other hand, this model poses an existential challenge to the formalist interpretation of the rule of
law, closely followed by Conservative ministers. The formalist vision demands prospective rules; the climate
crisis demands flexibility. Moreover, the formalist vision is an ideological corollary to a belief in limited
government, bound by the law. This vision unravels in an era of potentially unlimited harm, to which the
state is required to respond. These contradictions have been raised in the context of the Covid epidemic:
they will recur in a climate change context.

If the problem is the apparent inevitability of executive empowerment in the fight against climate change,
then we should not be encouraged by the proposed solutions. Two Canadian academics, Jocelyn Stacey and
Bruce Pardy, have engaged with this question in an often heated debate. Stacey argues that the rule of law
must be redefined in the face of an environmental emergency, proposing an alternative doctrine of “public
justification”. This means judges reviewing executive decisions with reference to the “existence of justification,
transparency, and intelligibility within the decision-making process.”*® In short, Stacey promotes a form of
judicial review somewhere between ‘error of law’ and ‘merits’ review. She argues that this “frees the rule
of law from the confines of a strict doctrine of the separation of powers”*’® A less charitable view is that
Stacey turns the rule of law into rule by lawyers: the institutional role of the judiciary becomes vastly more
capacious and determined by judges themselves. Bruce Pardy, on the other hand, resolves the problem by
denying it ever arises. “The solution to environmental issues that the rule of law demands is not unfettered
discretion,” he argues, “but better abstraction in rules of general application.”””! He suggests that it should be
possible to limit executive discretion with ‘better’ rules — but notably fails to offer any such principles.

The unspoken conclusion from the Stacey-Pardy debate is that democracies will not easily reconcile traditional
notions of the rule of law with the necessary demands of climate action. Neither academic’s proposed
solution can gather consensus support. Transforming environmental and climate law into rule by lawyers

666 Bruce Pardy, “The Unbearable Licence of Being the Executive, Osgoode Hall Law Journal, (2015) vol. 52, no. 3, p.1031.

667 Dan Tarlock, ‘Is There a There There in Environmental Law?’ (2004) Journal of Land Use and Environmental Law, vol. 19,
no. 213 at pp.217-219.

668 Environment Act 1995, s.6.

669 Stacey, “The Environmental Emergency in Environmental Law’, p.1021.

670 Stacey, “The Environmental Emergency in Environmental Law’, p.1023.

671 Pardy, “The Unbearable Licence of Being the Executive] p.1037.
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is incompatible with the primacy of parliamentary sovereignty, the executive’s discretion to choose between
competing policy proposals and broadly acceptable conceptions of the separation of powers. Reliance upon
new ‘general principles’ appears misconceived. Neither administrative nor environmental law are short of
principles which can fetter executive discretion. The wide margin of executive discretion in climate-related
decision-making is not a product of inadequate principles but a deliberate choice by the judiciary borne out
of the constitutional considerations outlined throughout Chapter 1. In any event, no general principle can
survive particularisation when confronted with the myriad challenges posed by climate change. However, if
neither approach can succeed, we are left with the disconcerting conclusion that climate change is likely to
demand executive empowerment and that there is little which can be done to prevent such a development.
This would be convenient for the executive and inconvenient for the rule of law.

The dispute between Pardy and Stacey is based upon a prediction of the likely future impacts of climate change.
There is, therefore, a substantial margin of uncertainty as to whether the deleterious effects upon the rule of
law will ever be realised. However, two current trends are beyond doubt. First, this report has shown how
the state’s responsibilities in environmental management and mitigating climate change have substantially
expanded over the last twenty years as a result of legislative developments and the growing importance
of environmental issues. Some of the implications of this expansion map onto existing constitutional
controversies. Chief among these are the contested relationship between the executive and judiciary and the
development of human rights jurisprudence. Climate change also poses unique constitutional challenges
as a long-term collective action dilemma with existential risks to humanity. These unique features must
be recognised and treated appropriately. Second, this field is developing with alarming speed. This report
records the status quo, legally and constitutionally, at the beginning of the United Kingdomss fight against
climate change with the explicit intention that the subject will be revisited in the future. It is hoped that this
report, rather than providing the end to a discussion, can serve to promote further debate. As climate change
accelerates, so too must our understanding of its impacts upon the state.
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