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Written evidence submitted by Nic Dakin MP (BL 01) 

 
1. Generally speaking my observation is that there has been far too much legislation in 

recent years.  Often designed to solve problems that exist mainly in politicians’ minds!! 
Fuelled by the media.  Quality rather than quantity would seem to me to be the better 
approach.  Interestingly the current Executive appears to have run out of its 
programme but instead of using the time created more creatively for better scrutiny 
and improvement of legislation they filibuster the time (eg filling 3 days with the Local 
Govt Finance Bill on the floor of the House when this would be better improved 
through a proper bill committee stage taking expert witnesses and having the 
opportunity to tease out areas of difficulty in a constructive way.  Where there are 
sound ideas from backbenchers—like Daylight Saving—there should be a proper 
process for these to be progressed in a sensible way rather than being vulnerable to 
wrecking tactics that do no-one any favours. 
 

2. Not sure what legislative standards would  look like.  If they help and underpin they 
would be positive, if they are just more bureaucracy and impenetrable waffle they 
probably won’t. Hope there is something helpful in this. 
 
January 2012 
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Written evidence submitted by Alison Seabeck MP (BL 02) 

 
1. I think what frustrates me most is the fact that we are being asked to legislate time and 

again, ‘blind’—without being able to see the relevant accompanying documents and 
guidance because they either aren’t available at all or are the subject of a consultation 
running in parallel with the Bill.  The Localism Bill is a case in point.  Not having sight 
of the National Planning Policy framework was a serious problem for the Committee.  
The line from Ministers was that “it will be okay—trust us we won’t do anything which 
will damage landscapes or reduce protection”.   Bringing forward legislation with 
having completed impact assessments is also not unheard of and again makes scrutiny 
much more difficult.  Bringing forward legislation with endless order making 
powers—none of which the Committee has sight of, not even in draft form, cannot be 
right. 
 

2. Rushing legislation through which has been ill thought through only leads to delay and 
public dissatisfaction and what is happening to this Government’s legislative agenda is 
an absolute case in point. 
 

3. The way in which Private Members’ Bills are treated and can be derailed by two people 
as we saw with Daylight Saving is not acceptable and we need to find a mechanism 
which allows a Bill with a strong majority and probably which also has Government 
support being brought back for further discussion at an earlier stage rather than going 
to the back of the list or being lost altogether.  
 
January 2012 



5 

Written evidence submitted by Daniel Greenburg, Berwin Leighton Paisner LLP (BL 03) 

1 Introduction 

1.1 I am a Parliamentary lawyer at Berwin Leighton Paisner LLP.  From 1991 to 2010 I 
served in the Office of the Parliamentary Counsel.  I am presently also the General 
Editor of Annotated Statutes, Westlaw UK, the Editor of Craies on Legislation, 
Stroud’s Judicial Dictionary and Jowitt’s Dictionary of English Law, and the Editor 
in Chief of the Statute Law Review.  I am a part-time adviser in the Legal Services 
Office of the House of Commons.  My book Laying Down the Law, discussing the 
UK legislative process, was published by Sweet & Maxwell in 2011.  The opinions in 
this letter are simply my own personal opinions and are not intended to be 
representative of any other person or organisation. 

2 A Legislative Standards Committee? 

2.1 I am doubtful about the value of establishing a parliamentary Legislative Standards 
Committee.   

2.2 My main fear is that the establishment of a Committee would not in itself address the 
real issues of legislative quality.  At best, the Committee could act as a spur for the 
necessary action in other quarters.  I worry, however, that the Committee's 
establishment could come to be seen as a substitute for addressing the problems 
directly, and that it could come to be used as an excuse for inaction, rather than as 
part of the solution. 

2.3 In addition, I believe that legislative quality could be improved through a number of 
administrative changes that could be made relatively easily, quickly and cheaply, 
without the establishment of another body.  I discuss some of these changes below. 

3 Secondary and primary legislation 

3.1 Any discussion of the standards of legislation must address both primary and 
secondary legislation.  Of the two, however, in many ways secondary legislation is 
more important than primary, for three reasons: (a) there is much more secondary 
legislation; (b) at least in theory, it receives less substantive scrutiny; and (c) its direct 
impact for the citizen is frequently more immediate and burdensome.   

3.2 Put another way, almost every line of secondary legislation has the potential to cause 
actual inconvenience, loss or damage to one or more citizens at some point in their 
lives.  Much of primary legislation, by contrast, is sufficiently "high-level" to have less 
of an impact (indeed, an increasing amount is either skeleton-legislation that 
achieves nothing without its subordinate legislation or aspirational legislation that 
achieves nothing at all). 
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3.3 In some ways, however, the issues to be addressed in enhancing the quality of 
secondary and primary legislation are different ones.  While it is essential to address 
both, therefore, it would be a mistake to think that a mechanism for improving the 
one will necessarily affect or even influence the other. 

4 “Technical” issues 

4.1 I note that the Committee’s call for evidence quotes one of the calls for the 
establishment of a new committee as emphasising a distinction between “the 
underlying policies or the drafting of the legislation” which would not be for the 
committee, and “technical and procedural compliance with agreed standards of best 
practice in bill preparation”. 

4.2 I am doubtful whether this distinction is likely to lead to an effective change.  If the 
committee were to be a mere checklist of purported compliance with a new set of 
procedural or administrative requirements—such as the production of impact 
assessments—it is hard to see how it could have real influence on the quality of 
legislation.  But if it were required to satisfy itself that compliance with new 
requirements had been rigorous and effective, and had influenced the overall result 
in a reasonable and proportionate way, it is hard to see how it could avoid 
considering questions of policy and drafting. 

4.3 It is important to realise that in one sense there is no such thing as “technical” 
legislation, or “technical” aspects of legislation, if by the word “technical” is implied 
that some parts of legislation are of less importance than others and can be more 
readily “taken on trust” than others.  A provision about cross-border application of 
an England and Wales-only measure might be seen as “technical” by many; as might 
a provision about the transitional application to pre-commencement options of new 
rules for the taxation of oil futures.  It is certainly likely that both sets of provisions 
would be framed in a way that made them relatively impenetrable to readers without 
reasonable familiarity with legislation.  But neither is technical in the sense of being 
unimportant; each could radically affect the livelihood of a number of citizens, and 
their very technical complexity makes the possibility of error or unintended 
consequence the more serious and the more difficult to address. 

5 The Committee’s questions—(1) Is there a need for improved legislative 
standards? 

5.1 Yes: apart from anything else, because all the real-world issues required to be 
reflected in and accounted for by legislation are constantly changing, without 
continuous emphasis on legislative improvement the result is continuous and 
automatic deterioration. 
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6 The Committee’s questions—(2) What changes to existing processes in 
Parliament or Government would contribute to improved legislative standards? 

6.1 It is possible to imagine an enormous number of possible changes that might help to 
improve the quality of legislation, so I shall focus on three that seem to me possibly 
less obvious than some others and therefore less likely to be brought to the 
Committee’s attention by other responses. 

6.2 First, I have always believed that a significant improvement could be achieved by the 
relatively simple process of ensuring that, as a general rule, the Bill team within a 
Department were kept in place, with the same personnel, for at least a year after the 
enactment of an Act.  This would be designed to ensure, in particular, that the 
lawyers and administrators responsible for the Bill were also responsible for the 
production of the first wave of secondary legislation under the Act, and for the initial 
operation of the Act and its subordinate legislation.  This would ensure that those 
who implemented the Act in its early stages had good knowledge of its policy and 
legislative history.  It would also avoid any temptation—subliminal or otherwise—to 
fail to get to the bottom of complicated and intractable issues on the grounds that 
after enactment they would become somebody else’s problem. 

6.3 Secondly, I believe that the age-old debate about the use of purpose clauses requires 
to be re-evaluated in the light of developing judicial approaches and other changes.  
My view in the past was that purpose clauses were neither right nor wrong, but that 
their use should be considered by the drafter on each occasion in the light of whether 
they would assist to present the provisions of the particular Bill in question to its 
principal target audience in the clearest and simplest manner.  I now feel that it 
would be right to shift this slightly towards a (rebuttable) presumption that all 
legislation—primary and secondary—should include as an operative provision a 
concise statement of its legislative purpose.  I believe this would be a valuable way of 
focusing the minds of everybody involved in preparing, considering, operating and 
construing the legislation, as to whether it was likely to be, or was, fit for purpose 
(since the purpose would be concisely and authoritatively expressed). 

6.4 Thirdly, I think post-legislative scrutiny is such an obvious and important way of 
improving the quality of legislation that I am surprised that a rigorous mechanism 
for it was not established some time ago.  Although much has been said and written 
about post-legislative scrutiny in recent years, the developments by way of 
implementing it have been patchy and peripheral.  Since it requires no new bodies or 
formal procedures, but could be built into existing Parliamentary processes, this is 
something that could be implemented in a thorough and systematic way relatively 
easily, quickly and cheaply.  Post-legislative scrutiny is the most effective mechanism 
for testing assurances given and predictions made before the enactment of 
legislation; and it is an effective method of improving overall quality by allowing 
direct experience of the past to inform preparations for the future.  In my opinion, 
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some form of post-legislative scrutiny should be applied automatically not just to all 
Acts but also to a significant proportion of statutory instruments (with selection 
being carried out in a manner similar to the method used for the selection of EU 
instruments for individual scrutiny by Select Committee). 

6.5 (Although I prefer not to comment on this directly myself, I imagine that the 
Committee will also wish to hear views about ways in which time for line-by-line 
scrutiny of Bills at the Committee Stage in each House could be made more effective 
and, in particular, could be extended to every provision of the Bill.) 

7 The Committee’s questions—(3) Should a new mechanism designed to ensure 
improved legislative standards (such as a Legislative Standards Committee) be 
introduced? 

7.1 For the reasons given above, I am doubtful whether a new body or procedure is 
needed as much as the implementation of a few administrative reforms and the 
increased use of existing mechanisms, as set out above. 

8 The Committee’s questions—(4) Should all legislation be treated in the same way, 
or is there a case for differentiating between different types of legislation? 

8.1 As explained above, I am strongly opposed to classifying legislation on grounds of 
perceived importance when considering legislative quality; all legislation either does 
or should matter to real people in real ways, and the fact that the impact of a piece of 
legislation may be confined to a relatively small class of people or circumstances 
should not be seen as a reason for less rigour in the standards applied to the 
legislation’s preparation.   

8.2 More generally, one of the problems of the Westminster processes is there is no 
necessary correlation between perceived political importance and impact on the daily 
lives of those to whom legislation is addressed.  A piece of primary or secondary 
legislation may be seen as politically insignificant, perhaps because it implements 
policy that was determined at EU level or has already been agreed at Parliamentary 
level; but the quality of the manner in which it is framed and executed may still be of 
enormous importance to those citizens most likely to be affected by it. 

9 Conclusion 

9.1 I hope these thoughts are of use to the Committee; I would be happy to expand on 
them if it would be helpful. 

January 2012 
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Written evidence submitted by Hugh Bayley MP (BL 04) 

Ensuring standards in the quality of legislation 
1. I am writing to submit my views for consideration by the Political and Constitutional 
Reform Committee. 

2. I believe that Parliament passes too much Government legislation but gives insufficient 
time to Bills introduced by backbenchers. A good deal of legislation is badly drafted when 
initially presented to Parliament and some remains badly drafted when enacted after 
consideration by both Houses of Parliament. 

3. I believe that pre-legislative scrutiny should become the norm for all Government 
legislation, except for cases where there is a cross-party consensus supported by the Prime 
Minister and the Leader of the Opposition that legislation needs to be fast-tracked because of 
a national emergency or some other exceptional urgency. 

4. I am attracted, in principle, to the notion of pre-legislative scrutiny for Private Members’ 
Bills, but if introduced, both Houses would need to give more time to Private Members’ Bills 
and adopt a “fast-track” procedure for pre-legislative scrutiny of such Bills to enable them to 
complete pre-legislative scrutiny and all subsequent stages within a single Parliamentary 
Session. This would be impractical for Government legislation but might be possible for 
Private Members’ Bills because they are usually narrow in scope and much shorter in length.  

5. Pre-legislative scrutiny should be carried out by a joint committee of members of both 
Houses. 

6. Poor quality legislation is often the consequence of inadequate scrutiny. I suggest that 
Standing Orders be amended to prevent timetabling of Government Bills, both in committee 
in the Commons and at Report, if they have not gone through pre-legislative scrutiny. 

7. Having attended the Commons Report stage debate on the Daylight Saving Bill on 20 
January 2012, I feel that safeguards need to be created to enable Private Members’ Bills to 
make progress when they have a broad measure of support from Members. It is important 
that the rules of procedure protect the rights of the minority—or even a single dissenting 
Member—to express opposition and propose amendments to legislation, but it is not 
reasonable to allow a minority to use that right to filibuster and talk out legislation when a 
majority want it to go ahead. It is important to protect the “rights of the majority” as well as 
the “rights of the minority”. It seems to me that two things are needed to avoid the impasse 
which occurred in the Commons on 20 January: first, more time for Private Members’ Bills 
(on Wednesday evenings, perhaps, after the conclusion of Government business); second, a 
procedural device which allows dissenting Members to voice their opposition and propose 
amendments but prevents a Bill being talked out. This could be achieved by timetabling 
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Private Members’ Bills in broadly the same way as Government Bills, but a better alternative 
might be simply to impose a time limit on speeches at Report Stage and Third Reading. 

8. The Political and Constitutional Reform Committee is considering the case for creating a 
Legislative Standards Committee. I am not persuaded that a Legislative Standards Committee 
would be more effective in producing better legislation than pre-legislative scrutiny. If a 
Legislative Standards Committee was established in each House, or as a joint committee of 
both Houses, it could find itself overwhelmed by the volume of Government legislation. Also, 
if it acted as a gateway through which all Bills had to pass in order to progress, it would, in the 
Commons at least, be liable to be whipped in the same way as Commons Public Bill 
Committees and so would lose some of its ability to improve the quality of legislation. 

9. I see merit in establishing a Legislative Standards Committee as a Select Committee to 
examine legislation after it has been on the statute book for a period of time. It is frequently 
after the event that bad drafting becomes apparent. A critical report about the drafting skills 
or lack of clarity of purpose of a particular Government Department would incentivise the 
Department in question to improve the quality of its legislative proposals. The Legislative 
Standards Committee should also develop “good practice notes or guidance” to guide those 
drafting Bills and those involved in pre-legislative scrutiny and scrutiny itself. The guidance 
might include a checklist of questions to be asked: how soon after Royal Assent provisions in 
the Bill will be brought into force; how many cases under each provision the sponsor of the 
Bill expects to be brought before the courts; what the administrative cost of enforcement will 
be for the state; what the costs of compliance will be for citizens and institutions etc? 

February 2012 
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Written evidence submitted by Mark Ryan (BL 05) 

1. My name is Mark Ryan and I am a Senior Lecturer in Constitutional and Administrative 
Law and I have a particular interest in matters of constitutional reform. My submission 
represents my personal view on legislative standards and in no way represents the view of my 
employer Coventry University.       

2. Question 1:  The old maxim that not only should there be less legislation, but that there 
should better legislation, is certainly apt today. It is certainly the case that far too much 
primary legislation is passed each year. The volume of this legislation is of concern, not only 
in terms of the number of primary Acts passed annually, but also its legislative detail. For 
example, the Constitutional Reform and Governance Bill which entered the House of Lords in 
March 2010, comprised 133 pages (i.e. 95 clauses and 15 Schedules) before a number of these 
elements were shed during the wash up process. As an aside, as an academic and researcher in 
the area of public law, it has been very difficult at times in the last decade to navigate the 
volume of legislative measures which have (continually) amended the British Constitution.  

 3. Question 2: The publication of explanatory notes in the last decade has certainly helped to 
make legislative measures (both Bills and Acts) more understandable and accessible to the 
public, however a lot more needs to be done to improve the legislative process. For example, it 
should be standard legislative practice that major bills are subject to pre-legislative scrutiny 
and issued in draft form. On occasions the urgency with which fully-fledged bills have been 
introduced into Parliament is a concern. As an example, the Fixed-term Parliaments Bill (a 
seminal piece of constitutional legislation) was not issued in draft, and yet there was no legal 
or constitutional reason for this not to be done.  In fact, had the legislation been subjected to 
full pre-legislative scrutiny, its content and passage may not have proved quite so 
controversial. In terms of pre-legislative scrutiny, the consultation process should be cast as 
wide as possible. Moreover, it is arguable that consultation should continue during the 
passage of a bill in order to help inform parliamentarians during the law-making process. 
After all, the content of bills can, and do, change during the course of their passage through 
Parliament (and sometimes such changes can be quite radical).  

4.  There needs to be less government control of the parliamentary timetable in the House of 
Commons (though quite how this is achievable is a moot point) and there should be much 
less programming of bills. There also needs to be appropriate planning of the various stages of 
legislation. For example, the large and highly complex Constitutional Reform and Governance 
Bill entered the House of Lords in March 2010 shortly before the Government called the 
general election, thereby leaving no realistic opportunity for comprehensive scrutiny in the 
Lords.  As an adjunct, although following the enactment of the Fixed-term Parliaments Act 
2011 the wash up process should (logically) no longer be necessary, given that early elections 
can still be triggered under section 2, consideration needs to be given to examining how this 
most unsatisfactory process could be improved. Indeed, the experience of the Constitutional 
Reform and Governance Bill during the wash up period in April 2010 is a model in how not to 
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legislate.  Furthermore, this was a bill with profound and far-reaching constitutional 
implications. 

5. More time needs to be spent in the House of Commons on examining legislation and this 
could be partly achieved by a reduction in the number of bills that the House has to consider 
each year. The Commons has, of course, been recognised as the de facto legislative chamber 
within Parliament (with the Lords acting in effect as a revising chamber), and so it is simply 
not acceptable for any clause of a bill to leave the Commons having been insufficiently 
examined.  In fact, a useful legislative reform which Parliament would do well to implement is 
Lord Rooker’s suggestion that any clause or schedule which had not been scrutinised in the 
Commons should be listed in a certificate attached to the bill when it is presented to the 
House of Lords.  

6. In addition, Parliament should consider restricting late amendments to a bill (especially 
where whole Parts are inserted). For example, disparate Parts and clauses were added to the 
Constitutional Reform and Governance Bill at both the Committee and Report stages in the 
Commons, with the result that these amendments necessarily received limited scrutiny at such 
a late stage in the legislative process. In order to increase the scrutiny of a bill,  an experiment 
which it is worth Parliament considering is for parallel bills to be introduced in both 
chambers, thereby allowing simultaneous consideration of the basic principles underpinning a 
major bill (in due course the ‘dummy’ bill in the House of Lords could be discontinued).  In 
any event, there should be much more extensive use made of post-legislative scrutiny in order 
to assess how legislation has bedded down, together with any lessons that could be learnt.  

7. Question 3: There should be a Legislative Standards Committee to ensure improved 
legislative standards and ideally it should be a joint committee comprising both MPs and 
peers. It is suggested that this committee should devote an equal amount of time considering 
both primary and secondary legislation, given the insufficient parliamentary scrutiny which 
the latter currently receives.  

8. Question 4: A distinction should be drawn in the legislative process between constitutional 
bills and non-constitutional bills. After all, in other countries changes to a codified 
constitution must undertake a specified and more rigorous procedure (e.g. via a referendum 
or a parliamentary super majority) which reflects the fact - quite rightly - that constitutional 
law is of a higher legal order. Although it is conceded that on occasions, it may be difficult to 
determine whether a particular bill should be classed as constitutional or not, in most cases 
however it should be fairly obvious. For example, nobody would dispute that the 
Constitutional Reform Bill, the House of Lords Bill or the Fixed-term Parliaments Bills were 
self-evidently classic constitutional measures.  In any case, all ‘constitutional bills’, owing to 
their significance, should be subject to extensive pre-legislative scrutiny and be issued in draft.  
Such bills should never be subject to a programme motion or involve having MPs whipped 
during their passage (the British Constitution, of course, does not belong to any one political 
party or the Government of the day).  In any event, constitutional bills should never be 
involved in the wash up process.  
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April 2012 
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Written evidence submitted by Nat le Roux and Richard Gordon QC, the Constitution 
Society (BL 06) 

The Constitution Society 

1. The Constitution Society (CS) is an independent, non-aligned educational trust which  
promotes public understanding of the British Constitution and works to encourage 
informed debate between legislators, academics and the public about proposals for 
constitutional change. The Society takes no position on the merits of specific legislative 
proposals, but believes that the existing process for constitutional change is in need of 
significant reform.    

 

Responses to Questions 

2. Q1. Is there a need for improved legislative standards? 
Yes: there is too much legislation and too much of it is of low quality.1  

 
3. Q2. What changes to existing processes in Parliament or Government would contribute to 

improved legislative standards? 
There are very strong political pressures on governments, and individual ministers, to 
push through large quantities of new legislation on tight timetables and with insufficient 
preparation. This is the principal reason for poor legislative standards. This underlying 
problem can only be remedied at a fundamental level by a change in political culture. The 
introduction of new Parliamentary processes focussed on legislative standards would be 
likely to have a positive effect on current norms and, thereby, lead to an improvement in 
the political culture. It would be likely to trigger a greater awareness of legislative defects 
as well as strengthening the hand of those in government who are working to improve 
standards.  On any view new processes of this kind would be likely to weed out the most 
egregious examples of bad legislation.     

 
4. Q3. Should a new mechanism (such as a Legislative Standards Committee) be introduced? 

CS supports the introduction of a Legislative Standards Committee. It is for Parliament to 
decide on the form the committee should take and whether it should be a committee of 
one or both Houses.  

 

                                                

1 See the Better Government Initiative report:  ‘Good Government’; 2010. 
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5. There is broad agreement between CS, the Better Government Initiative, the Hansard 
Society and others about the specific standards which should apply to legislation. In 
addition, CS believes that, to avoid as far as possible straying into considerations of policy, 
a Legislative Standards Committee’s principal focus should be on matters which are 
capable of objective assessment, including:  

 
‐ Whether the intended effects of the draft legislation could be achieved through the 

use of existing powers.  
‐ Whether the draft legislation grants ministers or public bodies powers which are 

wider than those necessary to achieve the stated policy purpose.  
‐ Whether the draft legislation is being used as a vehicle to introduce legislation on 

matters extraneous to its central policy purpose.  
 

6.  Q4. Should all legislation be treated in the same way, or is there a case for differentiating 
between different types of legislation? 
CS is strongly of the view that there is a qualitative distinction between constitutional and 
other legislation and that major constitutional bills should be subject to a distinct process 
in Parliament. This is a view shared by the House of Lords Constitution Committee. We 
believe that the introduction of specific standards for constitutional legislation, as part of a 
general improvement in legislative standards, could provide an opportunity for some 
modest progress towards this objective.   

Applying enhanced legislative standards to major constitutional bills 
   
7. In the great majority of democratic states, the mechanisms for constitutional change are 

clearly separated from mechanisms for enacting other (‘ordinary’) legislation and in most 
cases are deliberately designed to make any significant alteration in existing constitutional 
arrangements a relatively difficult undertaking. The pervasiveness of these provisions is 
not accidental. The legitimacy of any democratic political system rests on a generally held 
belief that all political interests must play by a consistent set of rules which are generally 
regarded as fair and cannot be manipulated for political advantage. It follows that 
constitutional changes should be made infrequently, and only when there is a broad 
consensus, extending beyond the government of the day, that existing arrangements are 
significantly defective.  
 

8. In current British practice, there is no clear distinction between ‘constitutional’ and 
‘ordinary’ legislation.2 In consequence, constitutional change is conducted at the whim of 

                                                

2 Except for the practice that bills of ‘first class’ constitutional importance are referred to a Committee of the Whole House 
(Erskine May (24th edition) p 555). This practice is not consistently observed: see Hazell R: ‘Time for a new Convention: 
Parliamentary Scrutiny of Constitutional Bills 1997-2005’ in Public Law, Summer 2006: from p 247.  

 



16 

the government of the day. Since 1997, it has become the norm for governments to 
introduce a large volume of new constitutional legislation. A recent report of the Lords 
Constitution Committee summarises the current situation:  

 
There are a number of weaknesses inherent in the current practice of legislating for 
constitutional change: lack of constraints on the government, failure to have regard to the 
wider constitutional settlement, lack of coherence within government, lack of consistency in 
the application of different processes, changes being rushed and lack of consultation. These 
weaknesses arise out of the fact that the United Kingdom has no agreed process for 
significant constitutional change.3 

 
9. Many of the weaknesses identified in the Lords report are deeply rooted in existing 

political structures and cannot be addressed without major systemic reforms which are 
outside the scope of the present inquiry. However CS believes that the application of 
special standards to constitutional legislation by a Parliamentary committee would 
nonetheless exercise a positive influence.   
 

10.  Moreover, the application of special standards to constitutional legislation would have a 
beneficial effect in itself, irrespective of the content of those standards, because it would, 
over time, help to establish the idea of a separate process for constitutional legislation as a 
political norm.  

 
11. This normative effect would be enhanced if the oversight of legislative standards for 

constitutional bills were to be undertaken by a separate Parliamentary committee. CS 
suggests that, because of their special expertise, either the present Committee or the Lords 
Constitution Committee, or a new joint committee, would be well placed to oversee 
legislative standards in major constitutional bills.  

 
12. This submission does not propose a comprehensive catalogue of special standards which 

should apply to constitutional legislation. However in general these standards may be of 
two types: enhanced standards, where the same standards which are applied to ordinary 
legislation are applied to constitutional legislation but with greater rigour, and additional 
standards which are applied to constitutional bills only.    

 
13.  There should be an enhanced requirement for consultation and pre-legislative scrutiny 

where legislation is of major constitutional significance. In particular, CS believes there is 

                                                

3 House of Lords Constitution Committee: 15th Report; July 2011. ‘The Process of Constitutional Change’: 51.  
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no justification for the introduction of rushed constitutional legislation in the first few 
months of a new government.4  

 
14.  CS supports the application of an additional standard to major constitutional legislation 

requiring a written ministerial statement setting out the impact of the proposed legislation 
upon existing constitutional arrangements.5  
 

    Defining constitutional legislation    
 
15. It is sometimes argued that constitutional legislation cannot be subject to special 

treatment because there is no reliable or generally accepted definition of what is 
‘constitutional’. That is certainly the view of the present Government.6  CS does not find 
this argument compelling, at least in respect of major constitutional legislation. CS has 
formed a Working Party which will attempt to arrive at a definition which can command 
general support inside and outside Parliament, taking the definition proposed by 
Professor Sir John Baker as a starting point (Appendix I). The Working Party will publish 
its report towards the end of 2012.7 
 

April 2012 

Appendix 1 

Professor Sir John Baker provided the following list of constitutional proposals in relation to 
which special measures might be applied:  

· any alteration to the structure and composition of Parliament;  

· any alteration to the powers of Parliament, or any transfer of power, as by devolution or 
international treaty, which would in practice be difficult to reverse;  

· any alteration to the succession to the Crown or the functions of the monarch;  

                                                
4 The history of the Parliamentary Voting System and Constituencies Bill 2010/2011 underlines the importance of this 
principle.  

5 Proposed by the Lords Constitution Committee 15th Report:72.  

6 The Government Response to the House of Lords Constitution Committee Report ‘The Process of Constitutional 
Change’; September 2011:27. 

7 Membership of the Working Party is as follows: Prof Sir John Baker, Dr Andrew Blick, Prof Linda Colley, Prof David 
Feldman, Richard Gordon QC, Mr David Howarth (Chair), Lord Maclennan of Rogart.  
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· any substantial alteration to the balance of power between Parliament and government, 
including the conferment of unduly broad or ill-defined powers to legislate by order;  

· any substantial alteration to the balance of power between central government and local 
authorities;  

· any substantial alteration to the establishment and jurisdiction of the courts of law, including 
any measure that would place the exercise of power beyond the purview of the courts, or 
which would affect the independence of the judiciary;  

· any substantial alteration to the establishment of the Church of England;  

· any substantial alteration to the liberties of the subject, including the right to habeas corpus 
and trial by jury. 

(House of Lords Constitution Committee: 15th Report; July 2011. ‘The Process of Constitutional 
Change’: 11.)  
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Written evidence submitted by the Better Government Initiative (BL 07) 

Preface 
1. The production of legislation involves three stages: 

 
‐ preparatory work by a government department to establish the best means of 

achieving the underlying policy objective, culminating in detailed instructions to 
Counsel; 
 

‐ the drafting of a bill by Parliamentary Counsel turning the instructions into a form 
capable of precise legal interpretation; 
 

‐ Parliamentary scrutiny and amendment of the bill to prepare it for final 
enactment. 

 
2. Others will no doubt wish to comment on drafting. Our concern is with the first and third 

stages: setting standards for preparatory work on policy development that will ensure that 
the instructions to Counsel are capable of being turned into high quality legislation and 
providing Parliament, as an input to the scrutiny process, with an explanation of how 
those standards have been applied. 

Executive summary 
3. The BGI emphasises the following key points: 

 
‐ By standards we mean the standards for the preparation process for policy and the 

bill, as well as for accompanying documents given to Parliament, not for the policy 
itself or the quality of drafting. 
 

‐ We see changes in Parliament and changes in the Executive as a single 
complementary package with two elements of equal importance. Both are needed. 
 

‐ We think it is surprising and damaging that there are no explicit and agreed 
standards for the quality of legislation which the Executive presents to Parliament. 
An initiative by Parliament would strengthen the hand of those within government 
who do their best within current arrangements to support the quality of bills. 
 

‐ The most important contribution at this stage would be for the PCRC’s report to 
include a text of the draft standards it would like to see, with the object of getting 
standards agreed. The text could draw on either the proposals we set out in our 
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report, Good Government, or on the Report of the Leader’s Group on the Working 
Practices of the House of Lords. 
 

‐ If standards were agreed, consideration of a bill in Parliament, whether in the 
chamber or in committee, would naturally start from any questions about the 
standards of preparation and the statement of compliance from the Government, 
irrespective of whether a new mechanism is introduced. 
 

‐ We, like the Hansard Society and others, support the idea of a Legislative 
Standards Committee, which would have a continuing role in checking that bills 
meet the standards. 

 

Responses to Questions 

Q1. Is there a need for improved legislative standards? 

 
4. Yes. The call for evidence quoted criticisms of the excessive quantity and low quality of 

legislation from several sources, including the BGI’s 2010 Report, Good Government. The 
relevant recommendations in that report, which are mainly about the preparation of bills 
and the related information given to Parliament, are summarised in Annex A to this note. 

 
5. More recently the answer to a Parliamentary Question from Lord Butler of Brockwell 

(31.1.2012 col WA313) shows that part or all of 77 Acts from 15 Departments, which were 
passed in the 2005-10 Parliament, have not been brought into force. This casts additional 
doubt on the adequacy of current standards and current arrangements. 

Q2. What changes to existing processes in Parliament or government would  contribute to 
improved legislative standards? 

 
6. The BGI considers that there is no single cause of this longstanding problem and that 

changes are needed both in Parliament and in government. We believe that an initiative 
from Parliament would strengthen the hand of those in government who do what they 
can, within current arrangements, to raise the quality of the draft legislation which the 
Executive puts before Parliament. Our proposals go with the grain of improvements 
currently in progress. 

 
7. In our view it is surprising and damaging that there is no agreement between Parliament 

and the Executive about the standards for preparation of legislation presented by the 
Executive to Parliament, or for the accompanying information. We suggest that the most 
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useful initiative for Parliament at this stage would be to propose such standards and to 
seek agreement with the Executive. For that to happen there needs to be a text for 
discussion and we propose that the Committee’s report should include one. This could 
draw on proposals in Good Government, summarised in Annex A, and the list in the 
Report of the Leader's Group on the Working Practices of the House of Lords (para 94). 

 
8. Other key points in Annex A are that the Government should aim to keep the legislative 

programme to a size compatible with full Parliamentary scrutiny; and that pre-legislative 
scrutiny of draft bills should, as indicated in the past, now become the norm in reality. The 
standards would require either the bill or related documents presented to Parliament to 
provide adequate information and cover: 

 
 

a. the bill’s purpose; 
b. the reason why new legislation is needed; 
c. the costs, risks, and intended benefits in terms suitable for post-legislative 

evaluation; 
d. a report on consultation explaining why the proposed option has been preferred to 

other options or, if necessary, adapted; and evidence, including from the front line, 
about how the proposal will work in practice; 

e. the bill’s effects on Scotland, Wales and Northern Ireland, if any. 

A draft Parliamentary Resolution, covering similar ground (taken from Good Government), is 
also included as Annex B. 

 
9. Other possible changes in Parliament, suggested by the Hansard Society or others, are a 

review of the working of Public Bill Committees, including their timing in relation to the 
second reading; and the way its members are selected—currently by the whips—including 
the possibility of common membership with select committees or other bodies which have 
done pre-legislative scrutiny. 

 
10. Possible changes within government are set out fully in Annex C to this note. These are 

not a substitute for the changes in Parliament but in our view are part of a single 
complementary package with two elements. Some key points on the executive side are: 

 
a. the remit of the Parliamentary Business and Legislation (PBL) Committee of the 

Cabinet should refer to the standards and to the Committee’s responsibility for 
applying them. These changes would be supported by new requirements in the 
Cabinet Office Guidance on Legislation, which at present seems to say very little 
about the quality of bills or responsibility for it; 
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b. for a normal Parliamentary session, beginning in May, the draft legislative 

programme should be agreed in the previous July. This will allow time for the 
processes, listed in Annex C, which are needed to ensure that the standards are 
met; 

 
 

c. PBL should assess the readiness of the bill one month before the intended date of 
publication. The assessment for PBL should be done by the secretariat and 
Parliamentary Counsel not by the Department. The assessment would cover not 
only the bill but also related documents needed to ensure that Parliament has 
enough information. 

 
d. no public commitments about the bill’s publication date should be made before it 

is approved by PBL; 

 
e. on publication of the bill the departmental minister would lay before Parliament a 

statement setting out how the standards for legislation and the accompanying 
documents have been met or, exceptionally, explaining why they have not been. 
For these reforms to work the Prime Minister and the Deputy Prime Minister 
would need to let it be known that they will back PBL’s decisions. 

Q3. Should a new mechanism (such as a Legislative Standards Committee) be introduced? 

 
11. Once standards have been agreed and a statement about compliance is provided, it would 

be natural and desirable for Parliament’s consideration of the bill (and the accompanying 
documents), whether in the chamber or in committee, to start with any questions raised 
about the preparation process. This should happen irrespective of whether any new 
mechanism is introduced, a question which is at this stage less important than the need to 
set out and agree standards. 

 
12. The BGI does, like others, consider that a new mechanism would be desirable.  If this were 

agreed in principle, it would of course be for Parliament to decide what precise form this 
should take. For example, should there be a single committee serving both houses, as the 
Lords Leader’s Group would prefer, or two separate mechanisms? Should it be a standing 
Committee or the relevant Departmental Select Committee? What would its powers be? 
How would standing orders be amended? 

 
13. As a basis for discussion, our suggestions are: 
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a. there should be a new committee, either serving both Houses, or one for each 

House. 

 
b. when a bill is presented, the new committee would receive a short factual paper, 

probably prepared by a team drawn from the Scrutiny Unit. 

This would help the committee to reach a judgment on whether the preparatory 
processes had been fully carried out and whether Parliament had been supplied 
with sufficient information. In preparing this paper the Scrutiny Unit team would 
be able to draw on the statement presented by the Secretary of State (see para 8(e) 
above) and on the documents mentioned in it. 

 
c. in most cases, if standards had been agreed and sufficient changes had been made 

within government, the committee would probably judge that the way was clear 
for the next legislative stage. But if the committee were to judge that more work 
was needed, the Government would face a choice between remedying any 
identified gaps (accepting some delay) and asking the whole House to overrule the 
committee (accepting some loss of Parliamentary time as well as reputational 
damage). The prospect of such choices would give the Executive an incentive to 
raise standards of preparation. In cases where a draft bill prepared for pre-
legislative scrutiny is sufficiently well developed and accompanied by relevant 
documents, including the statement of compliance with the standards (para 8(e) 
above), it would make sense for the new committee to consider compliance at that 
stage. Its conclusions could be considered again when the final bill is presented. 

Q4. Should all legislation be treated in the same way, or is there a case for differentiating 
between different types of legislation? 

 
14. In our view all kinds of legislation would benefit from these general changes and should so 

far as possible be subject to them. 

 
15. We are aware, however, of arguments that bills dealing with a genuine emergency and the 

wider category of bills presented in the first session after an election, should be excluded 
from the changes; and that some other categories, e.g. “constitutional” bills, should face 
tougher procedures. We do not propose to deal fully in this note with these arguments 
which are not central to our proposals. 

 
16. But we have comments on the important category of “manifesto” bills or others that are 
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introduced in the first session after an election. Now that we have fixed Parliamentary 
terms, it should be possible to arrange for opposition parties to have access before the 
election to policy advice, as is already done in Scotland, and to drafting capacity. The 
purpose of this would be to ensure that first session bills come as close as possible to being 
as fully prepared as bills for later sessions, once agreement has been reached on proposals 
along the lines we have proposed. 

 
17. It would also be worth considering with the Executive some changes relating to the first 

Queen’s Speech after an election. One option would be simply to allow more time than the 
existing convention for the need, merits, purpose and practicability of such bills to be 
properly considered, an argument that could be persuasively used for making the change. 
A bigger option would be to depart from tradition and change the content of the first 
Queen’s speech to cover the broader policy objectives of the new Government over the 
whole Parliament, so far as they can be foreseen. The legislative programme for the first 
session would be set out separately and later. 

 

April 2012 

ANNEX A 

 

PREPARATION AND PRESENTATION OF LEGISLATIVE PROPOSALS 

A checklist of relevant BGI recommendations in Good Government (2010) 

Main relevant recommendations 

Quality standards for preparation and presentation of legislation (and other proposals) should 
be explicit. Either Parliament or the Executive could initiate this, but it is crucial that both 
should agree the standards (R 17 and Annex C). 

Inside the Executive, a Cabinet Committee should check that proposed bills meet the 
standards (R10) and a Cabinet Minister should certify this (R13). 

Parliament should monitor these standards (R18). Before a bill reaches the floor, a cross-party 
backbench Parliamentary committee should check compliance with the standards. If it judges 
they are not met, it should recommend that time on the floor should not be provided until 
they are. 

Pre-legislative scrutiny should be the norm, on the basis either of a draft bill or a full 
description of the bill's intended provisions (R11). 
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In addition to standards for individual bills, the Executive should adopt the aim of limiting the 
legislative programme as a whole to a volume compatible with thorough Parliamentary 
scrutiny in the time available without automatic guillotining in the Commons (R12). 

Content of quality standards 

The content of the quality standards for preparation and presentation to Parliament is covered 
in Annex C to the report and in recommendations (R14,R15). Either the bill or the 
accompanying documents should: 

 
- define the substantive problem; 

 
- explain why new legislation is operationally necessary (not declaratory); 

 
- provide an analysis of costs (including net fiscal costs), benefits, and risks of different 

options (as Impact Assessments are intended to do); 

 
- explain why the proposed option has been chosen, in the light of consultation; and define 

the intended effects in terms that can be used in post-implementation evaluation; 

 
- demonstrate, with evidence, how the proposal will work in practice, identifying 

responsibility for delivery and resources available; and 

 
- when there are powers to make secondary legislation, explain their purpose and the 

governing principles, providing a draft order whenever possible. 

 

Other relevant recommendations 

Other recommendations are also relevant either to the preparation or the scrutiny of 
legislation. 

Policy should be based on evidence and front line experience (R3). 

The process in support of Ministers' decision-making should be managed by impartial civil 
servants, who should also have the opportunity to give advice before decisions are taken (Rs 
34 and 35). 
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ANNEX B 

 

Illustrative Parliamentary Resolution on Thorough Preparation of Government Proposals 

The resolution could either specify the elements of thorough preparation; or it could refer to 
another document containing them, perhaps a report by the Commons Liaison Committee 
setting out a checklist of tests which Select Committees should apply to policy or legislative 
proposals presented to Parliament. The draft below follows the former approach. 

Draft 

That in the opinion of this House, the following principles should govern the Conduct of 
Ministers of the Crown in relation to Parliament: 

 

Ministers have a duty to Parliament to ensure that their policy and legislative proposals have 
been thoroughly prepared. 

The main elements of thorough preparation, which should be set out in a document laid 
before Parliament when a bill or other policy is presented, are: 

 
a. definition of the problem to be addressed and explanation of why action is desirable 

or, in the case of legislation, why it is operationally necessary; 

 
b. analysis of the costs, benefits, and risks of different options; and definition of the 

purpose and intended effect of the proposal in terms suitable for use as criteria in post-
implementation scrutiny; 

 
c. demonstration of the considerations which led Ministers to the proposed option; 

 
d. demonstration of how the proposal will work in practice; 

 
e. evidence of consultation on the proposal. 

 

Guidance to Ministers should set out how the provisions in the resolution should be 
interpreted. 
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ANNEX C 

 

THE PREPARATION AND PRESENTATION OF LEGISLATION 

Improving scrutiny by the Executive 

This annex sets out some measures that the BGI would want the Executive to adopt to 
improve its own procedures for the preparation of legislation. They are not a substitute for 
action by Parliament itself to set and apply higher standards, as the BGI proposed in Good 
Government. Rather, we see them as complementary. 

The starting point should be that the Government should give undertakings to Parliament 
that it will apply the standards set out in Good Government. The following are some 
suggestions as to the internal arrangements Government might need to achieve the desired 
improvement in the quality of legislation (some, but by no means all, of these are already in 
place): 

 
a. the terms of reference of PBL should be amended to refer to the standards and the 

Committee's responsibility to apply them; 

 
b. the Government should undertake that bills should normally be published in draft 

and subject to pre-legislative scrutiny; 

 
c. the main enemy of proper preparation is lack of time: the Cabinet, for a normal 

Session beginning in May, should agree the draft legislative programme in the 
preceding July. Bills to be published in draft need to be agreed by the beginning of that 
calendar year. Given the pressure on drafting resources, it may not be possible for 
Parliamentary Counsel to meet this timetable straight away. In that case, Government 
should phase in this approach; 

 
d. before allocating a bill a place in the draft programme to be put to Cabinet, PBL 

should receive advice from Parliamentary Counsel on whether it would be appropriate 
to seek to achieve the policy aims using existing powers; 

 
e. PBL should sign off when a bill is given a place in the draft programme a timetable 

for completion of consultation (if not already completed), delivery of instructions and 
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drafting. The period allowed for drafting must be agreed by Parliamentary Counsel. 
Any significant failure to meet the agreed deadlines should be reported to the 
Committee which, in serious cases, should rescind the bill's slot in the programme; 

 
f. when a bill is allocated a place in the draft programme, the sponsoring department 

should present a full explanation of what will be in the bill for PBL's agreement. The 
assumption should be that there will be no substantial additions except to respond to 
points made in consultation and during its passage through Parliament, or to deal with 
emergencies; 

 
g. Bills without at least outline policy approval from the relevant Cabinet Committee 

should not be granted a place in the programme; that Committee should have seen the 
impact assessment for the bill, in terms agreed by the Treasury (the aim here is to 
encourage departments to produce an impact assessment before the policy is settled, 
not as an afterthought); 

 
h. if PBL considers the state of a bill only just before it is due to be published, that is too 

late. The progress of all bills in the programme should be reported regularly to PBL by 
the Secretariat. The Committee should take stock more formally of the readiness of a 
bill one month before its intended date of publication. The assessment of readiness 
considered by the Committee should be made by the Secretariat and Parliamentary 
Counsel, not by the Department. These officials should be encouraged to be frank. In 
cases of adverse assessment, they will need the support of PBL in the face of pressure 
from departmental Ministers; 

 
i. this assessment should cover the material to accompany publication of the bill (as set 

out in the standards) as well as the bill itself; 

 
j. this formal assessment should be repeated at the meeting at which the bill is signed 

off for publication; 

 
k. departments should not commit themselves publicly to publish a bill on a particular 

date until it has been approved for publication by PBL; 

 
l. on publication, the departmental Minister should lay before Parliament a statement 

of how the standards have been met. 
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Changing processes within the Executive is unlikely to work without a change of culture too 
because, even if the Leader of the House and other members of PBL want improvement, they 
may not have sufficient influence to make their decisions stick. These proposals would 
therefore only have the desired effect if the Prime Minister and the Cabinet are behind them. 
In particular, the Prime Minister needs to let it be known that he or she will back PBL's 
decisions. 


